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IN THE UTAH COURT OF APPEALS
STATE OF UTAH,
Plaintiff/Appellee,
v.
JOEL SCOTT McNEARNEY,

CaseNo.20030548-CA

Defendant/Appellant.

BRIEF OF APPELLEE

JURISDICTIONAL STATEMENT
Defendant appeals from his convictions for aggravated burglary, in violation of Utah
Code Ann. § 76-6-203 (2003), and aggravated robbery, in violation of Utah Code Ann. § 766-302 (2003), both first degree felonies. This Court has jurisdiction pursuant to Utah Code
Ann. § 78-2a-3(2)(j) (2002) (pour-over provision).
STATEMENT OF ISSUES AND STANDARDS OF APPELLATE REVIEW
Did the trial court permissibly order pretrial disclosure of defendant's trial witness?
A trial court's decision to grant or deny pretrial discovery is reviewed for abuse of
discretion. State v. Spry, 2001 UT App 75, f 8,21 P.3d 675 (citing State v. Knill, 656 P.2d
1026, 1027 (Utah 1982)).

STATUTES, RULES AND CONSTITUTIONAL PROVISIONS
Rule 16, Utah Rules of Criminal Procedure, is reproduced in Addendum A, together
with any other Utah provision cited in the body of this brief. Addendum B contains cited
provisions from other jurisdictions.
STATEMENT OF THE CASE
In November 2002, defendant was charged with aggravated burglary and aggravated
robbery, subject to a penalty enhancement for use of a gun (R. 1-3, 29-31). Defendant
formally requested discovery of the prosecution and police files, including the names,
addresses, telephone numbers, and "rap sheets" of prosecution witnesses, any written or
recorded statements of the witnesses, and any investigative police reports, including any
officer's underlying handwritten notes (R. 18-19, 86). The prosecution complied with
discovery (R214: 15-17).
In December 2002, Barbara Newell, defendant's fiance, voluntarily contacted the
prosecutor to report a threat she received from Eric Burwell, a man arrested with defendant,
but who was not charged with the crimes (R231: 114-15, 136, 175-77). The threat was
recorded on NewelPs cell phone, which she played for the prosecutor (R231: 175). Newell
told the prosecutor that the gun used in the robbery was not loaded (id.).l The prosecutor told
her to report Burwell's threat to the police and to discuss the matter with defense counsel
(R231: 176). Newell delayed contacting the police for four to five months, until shortly
before trial, after she allegedly received two more threats (R23 L: 174, 176).
1

Newell claimed she told the prosecutor the gun was unloaded only because that is
what Burwell told her (R231: 175-76).
2

In May 2003, approximately a week before trial, the prosecutor requested discovery
of the name of any witness defendant intended to call at trial and any written or recorded
statement of the named witness, any physical evidence defendant intended to introduce at
trial, any expert defendant intended to call at trial, and any investigative reports if defendant
intended to call the defense investigator at trial (R 133-35).2 Defense counsel objected
(R214: 3-5, 9, 14). She claimed that because defendant had no burden at trial, she did not
know what witnesses she might call (R214: 3). Moreover, she claimed that the prosecutor
failed to establish "good cause" to justify discovery and that, as a general principle, if
reciprocal discovery were allowed, a defense attorney would be compelled to provide
information against his or her client and compelled to produce privileged work-product
(R214: 4-5). See Addendum C (transcript of discovery motion hearing and oral ruling).
On May 6, 2003, the trial court granted the prosecution discovery request with
modifications (R214:10-15). See Add. C. The court first explained that it was granting the
discovery out of fairness and to maintain judicial economy and avoid delays during trial
(R214: 10). At the same time, the court agreed with defense counsel that discovery must not
invade a defendant's constitutional rights or work-product privilege (id.). The trial court
determined that based on Spry, 2001 UT App 75, it had the discretion to order prosecution
discovery of defense evidence intended to be introduced at trial (R214: 10-11). The court
denied the prosecutor5 s request for discovery of any defense expert and investigative reports
because none existed and the defense did not intend to call an expert or their investigator at
2

The discovery request was identical to that approved by this Court in Spry, 2001
UTApp75,^|17n.4.
3

trial (R214: 13). The court granted the prosecutor's request for disclosure of any physical
evidence defendant intended to introduce at trial (R214: 13).3
In response to defense counsel's assertion that she did not know what witnesses she
would call at trial, the court explained:
[I]f you have a good faith intent to call that witness at trial at this point,
then you need to disclose this information.
If it is a - a purely rebuttal witness, that is, that you cannot anticipate
until you actually hear the testimony and I - I understand that's true about
every single witness and I recognize that argument can be made and that' s why v
I'm putting a good faith provision on it; if you can anticipate based on - on a
good faith look at the case, that you will call a particular witness, then you
need to reveal it.
If it is a - an impeach - a true impeachment or rebuttal witness, that is
that you would not call unless testimony goes in a - in a - in alternative
directions that you can't anticipate at this point, then you do not have to reveal
that witness until that intent is formed.
If during the trial, you see that you're going to call that witness, then
you must reveal the name of that witness and give any information that you
have about prior criminal history to the prosecution at that time.
(R214: 11-12). The issue of criminal history was mooted, however, when defense counsel
immediately responded that she had no access to criminal histories (R214: 12). The court
again assured counsel that it did not want to "disadvantage" defendant and that if the defense
could not provide a witness name until trial, the court would simply allow the prosecution
some additional time to prepare (id.).4
3

The only physical evidence introduced by defendant were photographs (R231:
93-94, 208). On appeal, defendant does not challenge this portion of the discovery order.
4

This occurred. At trial, the prosecutor objected that she had no notice that Cody
Draper would be a witness (R231: 22). Defense counsel said she not yet decided if he
would be (R231: 23). The court reminded counsel that once she decided, she needed to
tell the prosecutor, who would be granted time to interview him (id.). Draper was never
called.
4

The court next turned to the prosecutor's request for witness statements. The court
again restricted disclosure to trial witnesses (R214: 13). It initially ordered disclosed:
[a]ny factual statements that you have from those witnesses, whether they
prepare it or whether someone else prepared notes or statements for them, to
the extent they're factual and not opinions, impressions or that kind of thing,
but simply notes or statements of those witnesses, you'll need to - to disclose
them or provide them on the time table that we just talked about.
(R214: 13-14). Defense counsel incorrectly assumed the court was ordering it to create
witness summaries, which counsel protested the prosecutor never provides, but only police
reports (R214: 14). The court clarified that it only meant existing factual statements (R214:
15). Counsel apologized and said she had no such statements (R214: 15).
Below, defendant never claimed that witness statements or other documents existed
and none were ever provided. Defendant disclosed only one item pursuant to the discovery
order: that Barbara Newell would testify to the threats that she had previously revealed to the
prosecutor (R231: 16, 175-76).
One week later, on May 12, 2003, a two-day jury trial commenced (R. 231 & 232).
Prior to opening statements, the prosecutor objected to Newell's anticipated testimony as
irrelevant since Newell did not claim to know who committed the crimes (R231:16-17,159,
162). Defense counsel responded that BurwelFs threats to Newell supported their theory that
Burwell, not defendant, committed the crimes (R231:19-20,161-62). The trial court viewed
the relevancy of the testimony as marginal, but allowed it (R231: 21,161, 163-64).
Following the State's case-in-chief, Newell testified for the defense (R231: 167-83).
She testified that defendant left with Shaunyce Perry and Eric Burwell in a white four-door

5

car shortly before the burglary (R231: 169-71). Newell did not know who committed the
crimes, but testified that when defendant left, he was wearing camouflage pants (R231:177).
She testified that six weeks after the crimes, Burwell called her and threatened to shoot her
and her family if she talked to the police (R231: 174). On cross-examination, she admitted
that she voluntarily approached the prosecutor immediately after the first threat in December
and discussed the matter with her (R231: 175-76). Newell testified that the prosecutor told
her to report the threat to the police, but she did not until four or five months later (R231:
176). Newell also testified that she found the victim's telephone number in some court
papers and called him to apologize, not on behalf of defendant, but just because she felt sorry
for the victim (R231:178,180-81,183). She admitted she had been convicted of attempted
forgery, a crime of dishonesty (R231: 179-80, 181-82). The jury convicted defendant as
charged (R. 186-89).
On June 17, 2003, defendant was sentenced to enhanced concurrent terms of sixyears-to-life in prison, which sentences were suspended and defendant placed on probation
upon condition he serve one year in jail (R. 192, 194). He timely appealed (R. 205). The
case was "poured over" to this Court (R. 212).
STATEMENT OF FACTS
Defendant does not contest the sufficiency of the evidence to support his convictions.
Nevertheless, the facts of the crimes are relevant to defendant's claim that the pretrial
disclosure of Barbara Newell as defense witness prejudiced him. See Amended Brief of
Appellant [Amend.BrJ at 46-47. The facts are stated in the light most favorable to the jury's

6

verdict. See Litherland, 2000 UT 76, ^ 2, 12 P.3d 92.
About November 9, 2002, Shaunyce Perry visited Harold Pleasant at his apartment
(R231: 60). A letter, which referenced a $4,000.00 settlement check Harold was receiving,
was on a table (id.). After Shaunyce left, Harold could not find the letter (id.).
Two days later, around 12:30 or 1:00 p.m. Shauynce and Eric Burwell drove to
defendant's house in Shaunyce's white four-door car (R231: 114,170-71). Eric was in the
front passenger seat; defendant got in the back (id.). Barbara Newell, defendant's fiance,
asked where they were going (R231: 171). Defendant did not respond (id.). Eric said, 'To
work on my car" (id.).
About 1:15 p.m. or so, Shauynce called Harold Pleasant and asked him if he would
meet her for lunch away from the apartment (R231: 60, 68, 111). Harold declined (id.).
Around 2:00 p.m., Harold was watching television in his living room when he realized
that someone was rattling his front door knob (R231:50-51,68,111). He heard three quick
kicks and the door flew open (R231: 50-51, 64). A masked man entered (R231: 50-53).
Harold could not see the man's face, but through the mask's eye slits, could see that the man
was "white" (R231: 70). In addition to the ski-like mask, the man wore gloves and
camouflage pants (R231: 54, 73). He was about 5' 9" and medium-build (R231: 67).
The man had a black gun like a "little Ruger or Knight" (R231L 52-53). He ordered
Harold to lay on his stomach on the floor (R231: 54). The man then walked directly to a hall
closet, rummaged inside, and left with Harold's tan-colored metal security box, which was
still inside its cardboard container (R231: 54-57). As he left, the man pointed the gun at

7

Harold and told him to stay on the floor (R231: 57-58). Instead, Harold called the police
(R231:58).
Jerry Olson was listening to police dispatches on his truck's CB scanner (R231: 7980). He heard the description of the robber and realized he was close to Harold's apartment
(id.). Olson looked around and saw a man about 40-50 feet away coming from the direction
of Harold's apartment complex; the man matched the physical description of the robber, had
on camouflage pants, and had a security box in its cardboard box under his arm (R231:8183, 97-98,105, 107). A white four-door car, with two people in the front, pulled up and the
man got in the back (id.). Olson called the police and then followed the car until the police
stopped it a few blocks away (R231: 84-85, 93-95).
Shaunyce was driving the stopped car, Burwell was in the front seat, and defendant
was in the back (R231: 111-15). All three were initially handcuffed (R231: 116). Later,
Harold and Olson identified the pants defendant was wearing when arrested as similar to
those they saw on the man with the safe (R231: 59, 61, 70-71, 86-87, 140-45). They also
identified defendant as similar in physical appearance and build to the robber, though neither
saw the robber's face (id.). A beanie cap, gloves, and a black gun similar in appearance to
the robber's were found in the back seat of the car (R231:118-21,131-35). Harold's security
box was on the car floor between defendant's feet (R231: 58-59, 117, 136).
The $4,000.00 settlement check was safe—the whole time, it had been in Harold's
wallet, not in his security box (R231: 58-59, 71-73).

8

SUMMARY OF ARGUMENT
The discovery order in this case fully comports with Utah rule and precedent.
Nevertheless, defendant claims the order required him to disclose privileged information and
violated his constitutional rights. He further argues that but for the discovery order, the
prosecutor would not have would not have been prepared to impeach Newell at trial.
Defendant's claims are not preserved, are not ripe for adjudication, and lack merit.
Though formal discovery confirmed that Newell would be a defense witness, the
prosecutor's knowledge of her and the claimed threats pre-dated and arose independently of
the discovery order. Requiring a defendant to disclose the name of a witness one week
before trial does not violate due process, the right against self-incrimination, the right to full
representation, the attorney-client privilege, or the work-product privilege. This is especially
true where the witness does in fact testify at trial, rendering the issue of disclosure a matter
of timing, not content. Consequently, the discovery order was proper. Moreover, to the
extent, defendant raises new claims of error on appeal, the issues are not preserved and,
alternatively, if preserved, are based on speculative future possibilities which render the
claims not ripe for adjudication.
Even if arguendo error occurred in ordering the disclosure of the defense witness, no
prejudice resulted. At most, the discovery order revealed, one week prior to trial, testimony
defendant planned to present and did present at trial. And while defendant claims that
confirming Newell's witness status pretrial permitted the prosecutor to unfairly prepare for
her eventual impeachment, he does not complain that the impeachment itself was improper.

9

Consequently, regardless of the pretrial order, the outcome here is the same: Newell would
have testified and the prosecutor would have impeached her.
ARGUMENT
THE TRIAL COURT PROPERLY EXERCISED ITS DISCRETION IN
ORDERING THE PRETRIAL DISCLOSURE OF DEFENDANT'S
WITNESS
Defendant does not contest the sufficiency of the evidence to convict him. See
Amend.Br. at 11 n. 1. Nor does he claim that any legal error or impropriety occurred during
trial. Instead, defendant claims that his otherwise valid convictions should be reversed
because the trial court ordered him to reveal the name of his witness, Barbara Newell, in
violation of the work-product privilege, the attorney-client privilege, the right to fall
representation, the right against self-incrimination, and due process. See id. at 12-14.
According to defendant, but for the pretrial discovery order, the prosecutor "would not have
known Newell was a key defense witness and might not have researched her criminal
history" and "would not have known to pay careful attention to Newell5s pretrial statements
and remember them for impeachment purposes" (Amend.Br. at 47).
At the same time, defendant admits that Utah law permits the prosecution to seek
pretrial discovery of defense evidence (Amend.Br. at 16-17 & n.2). See Spry, 2001 UT App
75,1ffl 23-24. See also UTAH R. CRIM. P. 16(c) (Add. A). He also acknowledges that the
prosecution's discovery request in this case was identical to that approved in Spry
(Amend.Br. at 18). Compare Spry, at f 17 n.4, with R. 133-35. Nevertheless, defendant
argues that the trial court abused its discretion because it "blindly" ordered discovery of the

10

defense case without regard to defendant's constitutional protections and protective
privileges (Br. Aplt. at 18). He asks this Court to flatly bar prosecution discovery until the
"rules committee or legislature amend rule 16 to provide specific guidance on prosecutorial
discovery" (Amend.Br. at 17 n.2).
Here, defendant only disclosed pretrial his exhibits (not at issue) and that Barbara
Newell would be a defense witness. See Statement of the Case, supra at 2-6. However, the
prosecution had been aware of Newell for five-to-six months. Both the existence of Newell
and the contents of her anticipated testimony were known to the prosecutor because she
voluntarily spoke with the prosecutor in December 2002 (R231:16,175-77). The May 2003
discovery order simply confirmed that Newell would be called by the defense, but did not
otherwise divulge any new information. Similarly, no written or recorded statements or other
documents were disclosed by the defense pursuant to the May discovery order because, as
defendant explained to the trial court, none of the other requested items existed or would be
introduced at trial (R214: 12-16).
Based on these facts, defendant's claims that the discovery order violated his
constitutional rights or divulged privileged information are meritless. Additionally, several
of defendant's arguments are not preserved and, even if they were preserved, are not ripe of
adjudication.
A. The limited discovery granted in this case comports with Utah rule and
case law.
The majority of jurisdictions permit limited prosecution discovery of defense

11

evidence.5 See 4 Wayne R. LaFave & Jerold H. Israel, Criminal Procedure § 20.5 (2d Ed.
1999) [hereafter LaFave]. Utah is among the majority.
Rule 16, Utah Rules of Criminal Procedure, mandates broad disclosure of the State's

5

Defendant includes a summary of other states' discovery procedures, but does not
include the federal rules or the America Bar Association Standards for Criminal Justice
(3rd Ed. 1996). See Amend.Br., Add. C. Rule 16(b), Federal Rules of Criminal Procedure,
permits automatic prosecution discovery of defense evidence if the defendant has asked
for discovery and the prosecution has complied. The federal rule does not mandate either
party to provide witness lists or statements pretrial, but rule 26.2, Federal Rules of
Criminal Procedure, requires both parties to produce any witness statements in their
possession once a witness has testified. The ABA recommends a different approach.
ABA Standard 11-2.2 would require defense disclosure of witness names and statements
upon request of the prosecutor. See Addendum Bfor copies of rules.
In addition to being incomplete, defendant's summary is not entirely accurate. For
example, defendant incorrectly states that rule 15.2, Arizona Rules of Criminal
Procedure, does not permit the discovery of witness statements (Amend.Br., Add. C).
However, rule 15.2(c) reads: "[T]he defendant shall make available to the prosecutor. . .
(1) [t]he names and addresses of all persons, other than the defendant, whom the
defendant intends to call as witnesses at trial, together with their relevant written and
recorded statements." Defendant also states that rule 40-31, Connecticut Court Rules, is
limited to disclosure of expert reports, which is true, but rule 40-13, Connecticut Court
Rules, requires that upon written request, the defendant "shall disclose the names and . . .
addresses of all witnesses that the defendant intends to call in the defendant's case-inchief and shall additionally disclose to the prosecuting attorney any statements of the
witnesses other than the defendant in the possession of the defendant which statements
relate to the subject matter about which each witness will testify." Similarly, defendant
states that Hawaii does not permit disclosure of witness statements, but rule 16(c)(2)(l),
Hawaii Rules of Penal Procedure, compels a defendant to disclose "the names and last
known addresses of persons whom the defendant intends to call as witnesses, in the
presentation of the evidence in chief, together with their relevant written or recorded
statements .. . and provided . . . that statements recorded by the defendant's counsel shall
not be subject to disclosure." Defendant incorrectly lists Indiana as having no discovery
rule, but rule 26, Indiana Rules of Trial Procedure, permits discovery by either party of
any material "not privileged." Contrary to defendant's representation, Iowa Rule of
Procedure 2.14(3) also permits disclosure of witness statements. Rule 14(a)(3)(A),
Massachusetts Rules of Criminal Procedure, likewise directs a defendant to disclose
pretrial the names and statements of witnesses he intends to call at trial. See Add. Bfor
copies of corrected rules.
12

evidence upon request of the defendant. Good cause and materiality are not required to
justify the request. Specifically, rule 16(a)(l)-(4) requires a prosecutor to disclose upon
request of defendant: written or recorded statements of the defendant and any co-defendant,
the criminal record of the defendant, any physical evidence seized from the defendant or a
co-defendant, and any mitigating evidence. See Add. A. Additionally, rule 16(a)(5) permits
discovery of other prosecution evidence upon a showing of good cause. See Add. A.
"' [G]ood cause requires only a showing that the disclosure ofrequested evidence is necessary
to the proper preparation of the defense and . .. such a showing is made whenever the trial
court is apprised of the fact that the evidence is material to an issue to be raised at trial.'"
Spry, 2001 UT App 75, \ 21 (quoting Cannon v. Keller, 692 P.2d 740, 690 (Utah 1984)).
Pursuant to rule 16(b), a prosecutor must comply with a defense discovery request "as soon
as practicable following the filing of charges and before the defendant is required to plead."
See Add. A.
Here, defendant requested discovery of mitigation evidence; inculpatory investigative
materials; all reports, handwritten notes, and transcripts in the possession of any investigative
agency or individual involved in the case; all written and recorded statements of defendant,
any co-defendant, and any witness; a list of preliminary hearing and trial witnesses, the
criminal record of defendant; the criminal record of any witness; all video and audio
recordings and all transcripts connected to the case; duplicates of all photographs, drawings,
and diagrams; any tests or scientific reports; any intent to use hearsay during the preliminary
hearing; the names, telephone numbers, addresses, and "rap" sheet for any trial witness; any

13

physical evidence intended to be introduced at trial, and any other evidence the prosecution
intended to introduce at trial (R. 18-19, 86). The prosecutor complied with the requests
(R214: 15-17).
Rule 16 provides for no automatic discovery of the defense case. Instead, rule 16(c)
permits prosecution discovery only for "good cause," but discovery may barred based on
privileged, constitutional, or statutory exemptions. See Add. A. The "good cause" showing
required under subsection (c) is the same as required under subsection (a)(5). Spry, 2001 UT
App 75, Tf 23. However, when discovery of defense evidence is ordered, subsection 16(d)
requires a defendant to comply "at least ten days before trial or as soon as practicable."
Here, one week prior to trial, the prosecutor moved for disclosure of evidence
defendant intended to introduce at trial (R. 133-35). The trial court found good cause for the
request and granted it "with modifications" (R214: 10-15). See Add. C.
The prosecution's request for discovery in this case was identical to that approved in
Spry, 2001 UT App 75, ^f 17 n.4. Still, based upon the representations of defense counsel,
the trial court did not grant all of the prosecution requests (R214: 10-15). The only
information defendant was ordered to disclose was the name of any witness counsel "in good
faith" intended to call in the defense case-in-chief and any written or recorded factual
statement of that witness (R214: 11-14). The court specifically exempted from disclosure
rebuttal witnesses and any information which was constitutionally protected or otherwise
privileged (R214: 10-12).
On appeal, defendant does not claim that the order of discovery failed to comply with
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existing Utah law. Instead, he asks this Court to find existing Utah law unconstitutional
{Amend.Br. at 17n.2).
B. Confirming that Newell was a defense witness did not infringe
defendant's work-product privilege; and, defendant's remaining claims of
work-product violation are not preserved or are not ripe for adjudication.
Defendant claims that it is unclear how privileges affect rule 16 discovery {Amend.Br.
at 12, 16-17). Defendant is incorrect. Rule 16(c) clearly states that a trial court may, for
good cause, order the disclosure of defense evidence "except as . . . privileged." See Add.
A. Here, the trial court correctly recognized this limitation (R214: 10, 12-14).
Nevertheless, defendant asserts that the trial court "blindly" allowed discovery in spite
of his privilege challenges {Amend.Br. at 18). Specifically, defendant asserts that the
disclosure of Newell as a witness violated his work-product privilege {Amend.Br. at 18-24).
Below, defense counsel objected that "all the information [the prosecution] want[s]
is information I've gained through representation of my client" (R214: 4, 9). Counsel,
however, never invoked the work-product privilege in connection with a specific request or
specific document. Nor did counsel invoke the privilege in connection with the prosecution
request for witness statements. Instead, defense counsel objected to the witness statements
under the mistaken belief that the court wanted counsel to create witness summaries and that
the prosecution never did this (R214:13-14). The court properly characterized the objection
as "reciprocal discovery" (R214: 14). Once the court clarified that it was only ordering
defendant to provide existing factual statements—and "not opinions, impression or that kind
of thing"— defense counsel did not further object (R214: 14-15). Counsel simply informed
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the court that the defense had no such statements to provide (R214: 15).
The work-product privilege is restricted to written materials. See UTAH R. Civ. P.
26(b)(3) {Add. A). For written materials to fall within the privilege, "three criteria must be
met: (1) the material must be documents and tangible things otherwise discoverable, (2)
prepared in anticipation of litigation for trial, (3) by or for another party or by of for that
party's representative." Gold Standard, Inc. v. American Barrick Resources Corp., 805
P.2d 164,168 (Utah 1990). "However, even if these requirements are met, the privilege does
not apply if the party seeking discovery can show a need for the information and that it
cannot be obtained without substantial hardship." Id. "But if the [requested] documents
convey the mental impressions, conclusions, opinions or legal theories of an attorney or
party, the documents will be afforded heightened protection as c opinion work product.'" Id.
See also Salt Lake Legal Defender Ass'n. v. Uno, 932 P.2d 589, 591 (Utah 1997)
(recognizing that courts should "preserve to the maximum extent possible the integrity of
attorney work product necessary in criminal cases and protect criminal defendants from
prejudicial disclosures not relevant" to the question at issue). The privilege, however, is not
absolute. See United States v. Nobles, All U.S. 225, 239 (1975). "Like other qualified
privileges, it may be waived" . .. and is waived when a party makes "unilateral testimonial
use of the work-product materials." Id.
Here, the privilege never applied because no documents existed. While the court
initially ordered the disclosure of witness statements, it clarified that it was limiting the
disclosure to existing non-privileged items (R214: 13-14). Once defendant asserted that he
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possessed no documents—privileged or non-privileged—the issue became moot (R214:15).
Despite the limited nature of the court's ruling and the non-existence of any
document, defendant asserts that his work-product privilege was violated because he was
ordered to produce defense investigative reports for non-testifying individuals (Amend.Br.
at 21-22). As discussed above, the court's order was narrowly limited to trial witnesses
(R214: 11-12). Moreover, the court specifically exempted the investigative reports from
discovery because the defense investigator was not a witness (R214: 13).
Similarly, defendant asserts that the trial court erred in not reviewing documents in
camera before ordering their disclosure (Amend.Br. at 23-24 & n.4). Again, the court could
not review documents that did not exist. See LaFave § 20.2(c) at 834 (recognizing that
parties have the obligation to submit documents to the court if an issue arises on whether the
documents are protected from discovery).
In sum, defendant's claim of work-product privilege was not raised below, except in
the most generalized manner. This is not sufficient to preserve the claim he now raises. See
State v. Dean, 2004 UT 63, | 13, 95 P.3d 276 (recognizing that an objection must be
sufficiently specific to allow the trial court to rule); Midvale City Corp. v. Haltorn, 2003 UT
26, f 74, 73 P.3d 334 (recognizing that an issue is not preserved by nominally alluding to it
without presenting adequate analysis), cert, denied, 124 S.Ct. 826 (2003). Moreover, any
objection on work-product grounds was nullified once defense counsel admitted that no
documents subject to the privilege existed. Consequently, defendant failed to preserve his
work-product claim and this Court should not consider it for the first time on appeal. See id.
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(reaffirming that appellate courts will not consider an issue raised for the first time on appeal
absent exceptional circumstances).
Even if the issue were preserved, it is not ripe for adjudication because defendant
never asserted the privilege in connection with a specific document and no documents subj ect
to the privilege exist here. See State v. Vincente, 2004 UT 6, ^ 3, 84 P.3d 1191 (reaffirming
that "[w]hen an issue is moot, judicial policy dictates against our rendering an advisory
opinion") (citation and quotation marks omitted); Redwood Gym v. Salt Lake County
Comm % 624 P.2d 1138,1148 (Utah 1981) (recognizing that '"[wjhere there exists no more
than a difference of opinion regarding a hypothetical application of a piece of legislation to
a situation in which the parties might, at some future time, find themselves, the question is
unripe for adjudication"). Finally, even if the merits were considered, the claim is without
factual foundation. Document or no, Newell had already divulged her existence and the
contents of her testimony to the prosecutor.

See Gold Standard, 805 P.2d at 171

(recognizing that "[i]f the adverse party has possession of the [work-product] material, the
privilege is waived"). Once the "cloak of privacy" has been 'Voluntarily lifted . . .there is
no longer any reason to invoke the [work-product privilege] rule." Id. at 172. See also
LaFave §20.5(e) at 923 (recognizing that "[r]oughly half the states authorize court-ordered
defense disclosure of the names and addresses of the witnesses that the defendant intends to
introduce at trial").
C. Confirming that Newell would be a defense witness did not impose a
greater burden on the defense than the prosecution.
Defendant claims that the trial court erred when it granted "blanket" discovery of the
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defense case without imposing a reciprocal duty on the prosecution {Amend.Br. at 24-27).
Specifically, defendant claims that he was ordered to produce materials without the
prosecutor being ordered to disclose comparable information {id. at 26). Defendant claims
that without reciprocal discovery, any prosecution discovery violates due process {id. at 25).
Through minimally preserved (R214: 14), the argument lacks merit.
Defendant is correct that due process requires reciprocity when the prosecution
obtains discovery from the defendant. But reciprocity does not require that both sides receive
similar documents or that the prosecution comply with all discovery requests before
obtaining discoveryfromdefendant, though some jurisdictions impose the latter requirement.
Rather, to comply with due process, reciprocity simply requires that the defense have the
same opportunity for discovery as the prosecution. See Wardius v. Oregon, All U.S. 470,
479 (1973); hazaga v. Superior Court, 815 P.2d 304, 315-17 (Calif. 1991). See also
LaFave§ 20.4(a).
Here, defendant had that opportunity. Defendant was never ordered to disclose a class
of items that the prosecution was not. As previously discussed, defense counsel initially and
mistakenly thought she was obligated to create original witness factual summaries, but the
court quickly explained that it was only ordering disclosure of existing, purely factual, nonprivileged, witness statements (R214:14-15). On the other hand, defendant sought discovery
of all the prosecution and police investigative reports, handwritten notes, video recordings,
audio recordings, transcripts, and witness statements (R. 18-19,86). Below, defendant never
claimed that the prosecutor improperly withheld or otherwise did not comply with those
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requests (R214: 15-18). Consequently, defendant's claim that discovery in this case was
unequal has no record support.
Defendant's further arguments—that prosecution discovery may not be ordered until
defense discovery is completed and/or that the actual items disclosed by the prosecution must
exceed those actually disclosed by the defense—were not raised below and, therefore,
consideration of their merits for the first time on appeal is precluded. See Dean, 2004 UT
63, Tf 13; Haltom, 2003 UT 26, \ 74. Even if the arguments were preserved, they are not ripe
for adjudication because the parties were both ordered to disclose their trial witnesses. See
Vincente, 2004 UT 6, f 3; Redwood Gym, 624 P.2d at 1148.
D. Defendant did not preserve his claims that the discovery order violated
his right against self-incrimination, right to full representation, and
attorney-client privilege and, in any case, the claims are not ripe for
adjudication.
Defendant extensively argues that the constitutional right against self-incrimination
prohibits prosecution discovery and that the state protection against incrimination exceeds
that of the federal {Amend.Br. at 27-3 8). These issues were not preserved below. See Add.
C (discovery hearing). Consequently, consideration of them on appeal is precluded. See
Dean, 2004 UT 63, \ 13; Haltom, 2003 UT 26, \ 14.
Moreover, even if preserved, the record does not support defendant's factual
assertions. Defendant claims that listing Newell as a witness was an unfair "link in the chain
of evidence" leading to his guilt {Amend.Br. at 31). The prosecutor, however, knew about
Newell and the threats months before the May discovery order because Newell chose to
voluntarily make those disclosures. See Nobles, Ml U.S. at 233-34 (holding that third party
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statements, even if obtained on behalf of a defendant, do not invoke the defendant's right
against self-incrimination); Williams v. Florida, 399 U.S. 78, 82-83 (1970) (holding that
requiring pretrial notice of alibi witnesses does not violate a defendant's right against selfincrimination); American Fork City v. Crosgrove, 701 P.2d 1069,1075 (Utah 1985) (holding
that the right against self-incrimination is limited to "evidence of a testimonial or
communicative nature" involving the defendant). See also State v. Herrera, 895 P.2d 359,
370-71 (Utah 1995) (reaffirming that the state and federal protections against selfincrimination are co-extensive), cert denied, 528 U.S. 1049 (1999).
Defendant further claims that the trial court' s "good faith" requirement compelled him
to reveal a witness, Cody Draper, whom he did not intend to call at trial (Arnend.Br. at 31
n.7). Again, the statement is belied by the record. The court clearly limited disclosure to
trial witnesses and exempted rebuttal witnesses (R214: 11-12). At trial, the prosecutor
observed Draper dressed for court and complained that she had no notice that Draper would
be a witness (R231: 17 & 23). Defense counsel explained that she had not disclosed Draper
because she was not sure she would call him (R231: 23). The court reminded counsel of her
duty to timely disclose witnesses, but then simply told her that once she decided, she should
tell the prosecutor, who would be granted time to prepare if necessary (id.). Ultimately,
defendant chose not to call Draper. In sum, pursuant to the discovery order, the defense
provided only one witness name, Newell, who in fact testified at trial. Consequently, the
underlying factual predicate for defendant's argument—that the discovery order might
compel disclosure of evidence not intended for trial—never occurred and the claim is not ripe
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for adjudication. See Vincente, 2004 UT 6, U 3; Redwood Gym, 624 P.2d at 1148.
Similarly, defendant asserts that the discovery order infringed his right to full
representation. He claims that "[i]f notes of a witness's statement are wholly discoverable,
then defense attorneys will be forced to choose between interviewing a witness throughly and
chancing discovery of incriminating information, or leaving holes in the interview to avoid
uncovering incriminating evidence" {Amend.Br. at 42). According to defendant, to minimize
this danger, a trial court must examine any discovery supplied by the defense and excise any
inculpatory portions (id.). This argument was never made below. Instead, defendant argued
only that "by requiring me to turn over this information to the State, makes me a prosecutor
on this case against my own client" (R214: 4 & 9). This is not sufficient to preserve the
objection he now raises. See Dean, 2004 UT 63, \ 13.
Even if preserved, defendant's claim of denial of full representation is not ripe for
adjudication. See Vincente, 2004 UT 6, f 13. Contrary to defendant's assertion {Amend.Br.
at 42), the court did not order the disclosure of investigative notes and reports because the
investigator was not being called as a witness (R214: 13). And while the court initially
ordered the disclosure of purely factual statements of intended trial witnesses, counsel
asserted that no such statements existed (R214: 15). Consequently, defendant's claim that
the discovery order might improperly disclose inculpatory evidence possessed by defendant
is based on speculation and not the facts of this case.
Finally, defendant asserts that his attorney-client privilege was breached as a result
of the discovery order {Amend.Br. at 43-45). Defendant claims that his witness list and
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witness statements derived from privileged protected private discussions between himself
and counsel (id.). Defendant argues pretrial disclosure of this protected material would allow
a prosecutor to incorporate it into the State's case-in-chief (id.). Again5 the claim is not
preserved and, even if it were, it is not ripe for adjudication. See LaFave § 204(f) at 910-11
(noting that uniformly courts have rejected Sixth Amendment challenges to compelled
witness and statement disclosures if the defendant called the witness at trial).
Below, defendant argued that any information given his attorney was confidential and
privileged (R214: 4). But rule 504, Utah Rules of Evidence, does not go that far. Rule
504(b) protects as confidential communications between attorney and client. See Add. A.
Subsection (a)(6) of the rule defines a confidential communication as one "not intended to
be disclosed to third persons." See Add. A. Here, even assuming defense counsel learned
of Newell solely through his client, that information was never confidential: defendant
intended to call Newell as a witness. Moreover, the information was never fully confidential
because Newell voluntarily disclosed it the prosecutor. See Utah R. Evid. 507(a) (exempting
from protection communications which are disclosed to third parties). Additionally, contrary
to defendant's speculation that a prosecutor might unfairly incorporate the divulged
information into the State's case-in-chief, in this case, the prosecutor twice objected to the
admission of Newell's testimony as irrelevant (R231: 16-21, 159).
E. Even if any error occurred in the timing of the disclosure, defendant was
not prejudiced.
Defendant maintains that if error occurred, this Court must presume prejudice
(Amend.Br. at 45). Established law is to the contrary. See State v. Knight, 734 P.2d 913,
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920 (Utah 1987) (holding that before a discovery error justifies reversal of a conviction, there
must exist a "reasonable likelihood of a different result" absent the error).
Alternatively, defendant claims he suffered actual prejudice as a result of the
discovery order. According to defendant, "[ajbsent the discovery order, the State would not
have know Newell was a key defense witness and might not have researched her criminal
history" and would not have been able to impeach her with her prior conviction (Amend.Br.
at 47). Additionally, "[h]ad the State not known Newell was a key defense witness, it
guaranteed not have known to pay careful attention to Newell's pretrial statements and
remember them for impeachment purposes" (id.). Significantly, defendant does not claim
that the impeachment itself was improper. In other words, defendant claims he was
prejudiced because the prosecutor was prepared to properly impeach his witness. Cf.
Williams v. Florida, 399 U.S. 78, 86 (1970) (recognizing in upholding pretrial disclosure of
alibi witnesses, that the constitution does not guarantee a defendant "the right to surprise"
the prosecution).
In sum, given the minor discovery granted and the substantial evidence of guilt, there
is little probability that the outcome of defendant's trial would have been different absent the
discovery order. See Knight, 734 P.2d at 920.
CONCLUSION
Defendant received full discovery of the prosecution's case. In return, one week
before trial, defendant confirmed that Newell, who was already known to the prosecutor,
would testify for the defense. The disclosure violated no privilege or right of defendant's.
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Consequently, his convictions for aggravated burglary and aggravated robbery should be
affirmed.
RESPECTFULLY SUBMITTED this <$& day of September, 2004.
MARK L. S H U R T L I I F F

,

Assistant Attorney General
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Lake City, UT 84111, this d%7day of September, 2004.
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Addendum A

UTAH RULES OF CIVIL PROCEDURE
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Rule 26. General provisions governing discovery.
(a) Required disclosures; Discovery methods.
(a)(1) Initial disclosures. Except in cases exempt under Subdivision (a)(2)
and except as otherwise stipulated or directed by order, a party shall, without
awaiting a discovery request, provide to other parties:
(a)(1)(A) the name and, if known, the address and telephone number of each
individual likely to have discoverable information supporting its claims or
defenses, unless solely for impeachment, identifying the subjects of the
information;
(a)(1)(B) a copy of, or a description by category and location of, all discoverable documents, data compilations, and tangible things in the possession,
custody, or control of the party supporting its claims or defenses, unless solely
for impeachment;
(a)(1)(C) a computation of any category of damages claimed by the disclosing
party, making available for inspection and copying as under Rule 34 all
discoverable documents or other evidentiary material on which such computation is based, including materials bearing on the nature and extent of
injuries suffered; and
(a)(1)(D) for inspection and copying as under Rule 34 any insurance agreement under which any person carrying on an insurance business may be liable
to satisfy part or all of a judgment which may be entered in the case or to
indemnify or reimburse for payments made to satisfy the judgment.
Unless otherwise stipulated by the parties or ordered by the court, the
disclosures required by Subdivision (a)(1) shall be made within 14 days after
the meeting of the parties under Subdivision (f). Unless otherwise stipulated
by the parties or ordered by the court, a party joined after the meeting of the
parties shall make these disclosures within 30 days after being served. A party
shall make initial disclosures based on the information then reasonably
available and is not excused from making disclosures because the party has not
fully completed the investigation of the case or because the party challenges
the sufficiency of another party's disclosures or because another party has not
made disclosures.
(a)(2) Exemptions.
(a)(2)(A) The requirements of Subdivision (a)(1) and Subdivision (f) do not
apply to actions:
(a)(2)(A)(i) based on contract in which the amount demanded in the pleadings is $20,000 or less;
(a)(2)(A)(ii) for judicial review of adjudicative proceedings or rule making
proceedings of an administrative agency;
(a)(2)(A)(iii) governed by Rule 65B or Rule 65C;
(a)(2)(A)(iv) to enforce an arbitration award;
(a)(2)(A)(v) for water rights general adjudication under Title 73, Chapter 4;
and
(a)(2)(A)(vi) in which any party not admitted to the practice law in Utah is
not represented by counsel.
(a)(2)(B) In an exempt action, the matters subject to disclosure under
subpart (a)(1) are subject to discovery under subpart (b).
(a)(3) Disclosure of expert testimony.
(a)(3)(A) A party shall disclose to other parties the identity of any person
who may be used at trial to present evidence under Rules 702, 703, or 705 of
the Utah Rules of Evidence.

(a)(3)(B) Unless otherwise stipulated by the parties or ordered by the court,
this disclosure shall, with respect to a witness who is retained or specially
employed to provide expert testimony in the case or whose duties as an
employee of the party regularly involve giving expert testimony, be accompanied by a written report prepared and signed by the witness or party. The
report shall contain the subject matter on which the expert is expected to
testify; the substance of the facts and opinions to which the expert is expected
to testify; a summary of the grounds for each opinion; the qualifications of the
witness, including a list of all publications authored by the witness within the
preceding ten years; the compensation to be paid for the study and testimony;
and a listing of any other cases in which the witness has testified as an expert
at trial or by deposition within the preceding four years.
(a)(3)(C) Unless otherwise stipulated by the parties or ordered by the court,
the disclosures required by Subdivision (a)(3) shall be made within 30 days
after the expiration of fact discovery as provided by Subdivision (d) or, if the
evidence is intended solely to contradict or rebut evidence on the same subject
"matter identified by another party under paragraph (3)(B), within 60 days
after the disclosure made by the other party. r
(a)(4) Pretrial disclosures. A party shall provide to other parties the following information regarding the evidence that it may present at trial other than
solely for impeachment:
(a)(4)(A) the name and, if not previously provided, the address and telephone number of each witness, separately identifying witnesses the party
expects to present and witnesses the party may call if the need "arises;
(a)(4)(B) the designation of witnesses whose testimony is expected to be
presented by means of a deposition and, if not taken stenographically, a
transcript of the pertinent portions of the deposition testimony; and
(a)(4)(C) an appropriate identification of each document or other exhibit,
including summaries of other evidence, separately identifying those which the
party expects to offer and those which the party may offer if the need arises.
Unless otherwise stipulated by the parties or ordered by the court, the
disclosures required by Subdivision (a)(4) shall be made at least 30 days before
trial. Within 14 days thereafter, unless a different time is specified by the
court, a party may serve and file a list disclosing (i) any objections to the use
under Rule 32(a) of a deposition designated by another party under subparagraph (B) and (ii) any objection, together with the grounds therefor, that may
be made to the admissibility of materials identified under subparagraph (C).
Objections not so disclosed, other than objections under Rules 402 and 403 of
the Utah Rules of Evidence, shall be deemed waived unless excused by the
court for good cause shown.
(a)(5) Form of disclosures. Unless otherwise stipulated by the parties or
ordered by the court, all disclosures under paragraphs (1), (3) and (4) shall be
made in writing, signed and served.
" (a)(6) Methods to discover additional matter. Parties may obtain discovery
by one or more of the following methods: depositions upon oral examination or
written questions; written interrogatories; production of documents or things
or permission to enter upon land or other property, for inspection and other
purposes; physical and mental examinations; and requests for admission.
(b) Discovery scope and limits. Unless otherwise limited by order of the court
in accordance with these rules, the scope of discovery is as follows:
(b)(1) In general. Parties may obtain discovery regarding any matter, not

privileged, which is relevant to the subject matter involved in the pending
action, whether it relates to the claim or defense of the party seeking discovery
or to the claim \ or defense of any other party, including the existence,
description, nature, custody, condition, and location of any books, documents,
or other tangible things and the identity and location of persons having
knowledge of any discoverable matter. It is not ground for objection that the
information sought will be inadmissible at the trial if the information sought
appears reasonably calculated to lead to the discovery of admissible evidence.
(b)(2) Limitations. The frequency or extent of use of the discovery methods
set forth in Subdivision (a)(6) shall be limited by the court if it determines that:
(i) the discovery sought is unreasonably cumulative or duplicative,, or is
obtainable from some other source that is more convenient, less burdensome*,
or less expensive; (ii) the party seeking discovery has had ample opportunity by
discovery in the action to obtain the information sought; or (iii) the discovery
is unduly burdensome or expensive, taking into account the needs of the case,
the" amount in controversy, limitations -on the parties' resources; and the
importance of the issues at stake in the litigation. The court may act upon its
own initiative after reasonable notice or pursuant to a motion under Subdivision (c).
(b)(3) Trial preparation: Materials. Subject to the provisions of Subdivision
(b)(4) of this rule, a party may obtain discovery of documents and tangible
things otherwise discoverable under Subdivision (b)(1) of this rule and prepared in anticipation of litigation or for trial by or for another party or by or for
that other party's representative (including the party's attorney, consultant,
surety, indemnitor, insurer, or agent) only upon a showing that the party
seeking discovery has substantial need of the materials in the preparation of
the case and that the party is unable without undue hardship to obtain the
substantial equivalent of the materials by other means. In ordering discovery
of such materials when the required showing has been made, the court shall
protect against disclosure of the mental impressions, conclusions, opinions, or
legal theories of an attorney or other representative of a party concerping the
litigation.
A party may obtain without the required showing a statement concerning
the action or its subject matter previously made by that party. Upon request,
a person not a party may obtain without the required showing a statement
concerning the action or its subject matter previously made by that person. If
the request is refused, the person may move for a court order. The provisions
of Rule 37(a)(4) apply to the award of expenses incurred in relation to the
motion. For purposes of this paragraph, a statement previously made is (A) a
written statement signed or otherwise adopted or approved by the person
making it, or (B) a stenographic, mechanical, electrical, or other recording, or
a transcription thereof, which is a substantially verbatim recital of an oral
statement by the person making it and contemporaneously recorded.
(b)(4) Trial preparation: Experts.
(b)(4)(A) A party may depose any person who has been identified as an
expert whose opinions may be presented at trial. If a report is required under
Subdivision (a)(3)(B), any deposition shall be conducted within 60 days after
the report is provided.
(b)(4)(B) A party may discover facts known or opinions held by an expert
who has been retained or specially employed by another party in anticipation
of litigation or preparation for trial and who is not expected to be called as a
witness at trial, only as provided in Rule 35(b) or upon a showing of exceptional

^xv,ujLixDuajuLuc& uiiuei wmcn IG is impracucaDie tor tiie party seeking discovery
to obtain facts or opinions on the same subject by other means.
(b)(4)(C) Unless manifest injustice would result,
(b)(4)(C)(i) The court shall require that the party seeking discovery pay the
expert a reasonable fee for time spent in responding to discovery under
Subdivision (b)(4) of this rule; and
(b)(4)(C)(ii) With respect to discovery obtained under Subdivision (b)(4)(A)
of this rule the court may require, and with respect to discovery obtained under
Subdivision (b)(4)(B) of this rule the court shall require, the party seeking
discovery to pay the other party a fair portion of the fees and expenses
reasonably incurred by the latter party in obtaining facts and opinions from
the expert.
(b)(5) Claims ofprivilege or protection of trial preparation materials. When
a party withholds information otherwise discoverable under these rules by
claiming that it is privileged or subject to protection as trial preparation
material, the party shall make the claim expressly and shall describe the
nature of the documents, communications, or things not produced or disclosed
in a manner that,, without revealing information itself privileged or protected,
will enable other parties to assess the applicability of the privilege or
protection.
'
.'
<c) Protective orders. Upon motion by a party or by the person from whom
discovery is sought, accompanied by a certification that the movant has in good
faith conferred or attempted to confer with other affected parties in an effort to
resolve the dispute without court action, and for good cause shown, the court
in which the action is pending or' alternatively, on matters relating to a
deposition, the court in the district where the deposition is to be taken may
make any order which justice requires to protect a party or person from
annoyance, embarrassment, oppression, or undue burden or, expense, including one or more of the following:
(c)(1) that the discovery not be had;
(c)(2) that the discovery may be had only on specified terms and conditions,
including a designation of the time or place;
(c)(3) that the discovery may be had only by a method of discovery other
than that selected by the party seeking discovery;
(c)(4) that certain matters not be inquired into, or that the scope of the
discovery be limited to certain matters;
(c)(5) that discovery be conducted with no one present except persons
designated by the court;
(c)(6) that a deposition after being sealed be opened only by order of the
court;
(c)(7) that a trade secret or other confidential research, development, or
commercial information not be disclosed or be disclosed only in a designated
way; • •

(c)(8) that the parties simultaneously file specified documents or information enclosed in sealed envelopes to be opened as directed by the court.
If the motion for a protective order is denied in whole or in part, the court
may, on such terms and conditions as are just, order that any party or person
provide or permit discovery. The provisions of Rule 37(a)(4) apply to the award
of expenses incurred in relation to the motion.
(d) Sequence* and timing of discovery. Except for cases exempt under
Subdivision (a)(2), except as authorized under these rules, or unless otherwise
stipulated by the parties or ordered by the court, a party may not seek
discovery from any source before the parties have met and conferred as
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presumptions established by these rules shall govern any subject not included
within the parties' stipulated discovery plan.
(f)(4) Any party may request a scheduling and management conference' or
order under Rule 16(b).
(f)(5) A party joined after the meeting of the parties is bound by the~
stipulated discovery plan and discovery order, unless the court orders on
stipulation or motion a modification of the discovery plan and order. The*
stipulation or motion shall be filed within a reasonable time after joinder.
(g) Signing of discovery requests, responses, and objections. Every request
for discovery or response or objection thereto made by a party shall be signed
by at least one attorney of record or by the party if the party is not represented;
whose address shall be stated. The signature of the attorney or party
constitutes a certification that the person has read the request, response, or
objection and that to the best of the person's knowledge, information, and belief
formed after reasonable inquiry it is: (1) consistent with these rules and
warranted by existing law or a good faith argument for the extension,
modification, or reversal of existing law; (2) not interposed for any improper
purpose, such as to harass or to cause unnecessary delay or needless increase
in the cost of litigation; and (3) not unreasonable or unduly burdensome or
expensive, given the needs of the case, the discovery already had in the case r
the amount in controversy, and the importance of the issues at stake in the
litigation. If a request, response, or objection is not signed, it shall be stricken
unless it is signed promptly after the omission is called to the attention of the
party making the request, response, or objection, and a party shall not be
"obligated to take any action with respect to it until it is signed.
If a certification is made in violation of the rule, the court, upon motion or
upon its own initiative, shall impose upon the person who made the certification, the party on whose behalf the request, response, or objection is made, or
both, an appropriate sanction, which may include an order to pay the amount
of the reasonable expenses incurred because of the violation, including a
reasonable attorney fee.
(h) Deposition where action pending in another state. Any party to an action
or proceeding in another state may take the deposition of any person within
this state, in the same manner and subject to the same conditions and
limitations as if such action or proceeding were pending in this state, provided
that in order to obtain a subpoena the notice of the taking of such deposition
shall be filed with the clerk of the court of the county in which the person whose
deposition is to be taken resides or is to be served, and provided further that
all matters arising during the taking of such deposition which by the rules are
required to be submitted to the court shall be submitted to the court in the
county where the deposition is being taken.
(i) Filing.
(i)(l) Unless otherwise ordered by the court, a party shall not file disclosures
or requests for discovery with the court, but shall file only the original
certificate of service stating that the disclosures or requests for discovery have
been served on the other parties and the date of service. Unless otherwise
ordered by the court, a party shall not file a response to a request for discovery
with the court, but shall file only the original certificate of service stating that
the response has been served on the other parties and the date of service.
Except as provided in Rule 30(f)(1), Rule 32 or unless otherwise ordered by the
court, depositions shall not be filed with the court.
(i)(2) A party filing a motion under Subdivision (c) or a motion under Rule
37(a) shall attach to the motion a copy of the request for discovery or the

response which is at issue.
(Amended effective Jan. 1,1987; November 1,1999; April 1,2000; November 1,
2000; November 1, 2002.)

Rule 16. Discovery.
(a) Except as otherwise provided, the prosecutor shall disclose to the
defense upon request the following material or information of which he has
knowledge:
(a)(1) relevant written or recorded statements of the defendant or codefendants;
(a)(2) the criminal record of the defendant;
(a)(3) physical evidence seized from the defendant or codefendant;
(a)(4) evidence known to the prosecutor that tends to negate the guilt of the
accused, mitigate the guilt of the defendant, or mitigate the degree of the
offense for reduced punishment; and
(a)(5) any other item of evidence which the court: determines on good cause
shown should be made available to the defendant in order for the defendant to
adequately prepare his defense.
(b) The prosecutor shall make all disclosures as soon as practicable following the filing of charges and before the defendant is required to plead. The
prosecutor has a continuing duty to make disclosure.
(c) Except as otherwise provided or as privileged, the defense shall disclose
to the prosecutor such information as required by statute relating to alibi or
insanity and any other item of evidence which the court determines on good
cause shown should be made available to the prosecutor in order for the
prosecutor to adequately prepare his case.
(d) Unless otherwise provided, the defense attorney shall make all disclosures at least ten days before trial or as soon as practicable. He has a
continuing duty to make disclosure.
(e) When convenience reasonably requires, the prosecutor or defense may
make disclosure by notifying the opposing party that material and information
may be inspected, tested or copied at specified reasonable times and places.
The prosecutor or defense may impose reasonable limitations on the further
dissemination of sensitive information otherwise subject to discovery to
prevent improper use of the information or to protect victims and witnesses
from harassment, abuse or undue invasion of privacy, including limitations on
the further dissemination of videotaped interviews, photographs, or psychological or medical reports.
(0 Upon a sufficient showing the court may at any time order that discovery
or inspection be denied, restricted, or deferred, that limitations on the further
dissemination of discovery be modified or make such other order as is
appropriate. Upon motion by a party, the court may permit the party to make
such showing, in whole or in part, in the form of a written statement to be
inspected by the judge alone. If the court enters an order granting relief
following such an ex parte showing, the entire text of the party's statement
shall be sealed and preserved in the records of the court to be made available
to the appellate court in the event of an appeal.
(g) If at any time during the course of the proceedings it is brought to the
attention of the court that a party has failed to comply with this rule, the court
may order such party to permit the discovery or inspection, grant a continuance, or prohibit the party from introducing evidence not disclosed, or it may
enter such other order as it deems just under the circumstances.
(h) Subject to constitutional limitations, the accused may be required to:,
(h)(1) appear in a lineup;
(h)(2) speak for identification;
(h)(3) submit to fingerprinting or the making of other bodily impressions;

\L±A<±J puse ior pnoTOgrapns not involving reenactment of the crime;
(h)(5) try on articles of clothing or other items of disguise;
(h)(6) permit the taking of samples of blood, hair, fingernail scrapings, and
other bodily materials which can be obtained without unreasonable intrusion;
(h)(7) provide specimens of handwriting;
(h)(8) submit to reasonable physical or medical inspection of his body; and
(h)(9) cut hair or allow hair to grow to approximate appearance at the time
of the alleged offense.
Whenever the personal appearance of the accused is required for the
foregoing purposes, reasonable notice of the time and place of such appearance
shall be given to the accused and his counsel. Failure of the accused to appear
or to comply with the requirements of this rule, unless relieved by order of the
court, without reasonable excuse shall be grounds for revocation of pre-trial
release, may be offered as evidence in the prosecutor's case in chief for
consideration along with other evidence concerning the guilt of the accused
and shall be subject to such further sanctions as the court should deem
appropriate.
(Amended effective November 1, 2001.)

Ride 504. Lawyers-client.
(a)- Definitions. As used in this rule:
(a)(1) A "client" is a person, including a public officer, or corporation,
association, or other organization or entity, either public or private, who is
rendered professional legal services by a lawyer, or who consults a lawyer with
a view to obtaining professional legal services.
(a)(2) A "lawyer" is a person authorized, or reasonably believed by the client
to be authorized, to practice law in any state or nation.
(a)(3) A "representative of the lawyer" is one employed to assist the lawyer
in a rendition of professional legal services.
(a)(4) A "representative of the client" is one having authority to obtain
professional legal services^ or to act on advice rendered pursuant thereto, on
behalf of the client, or one specifically authorized to communicate with the
lawyer concerning a legal matter.
(a)(5) A "communication" includes advice given by the lawyer in the course
of representing the client and includes disclosures of the client and the client's
representatives to the lawyer or the lawyer's representative incidental to the
professional relationship.
(a)(6) A communication is "confidential" if not intended to be disclosed to
third persons other than those to whom disclosure is in furtherance of the
rendition of professional legal services to the client or those reasonably
necessary for the transmission of the communication.
(b) General rule ofprivilege. A client has a privilege to refuse to disclose and
to prevent any other person from disclosing confidential communications made
for the purpose of facilitating the rendition of professional legal services to the
client between the client and the client's representatives, lawyers, lawyer's
representatives, and lawyers representing others in matters of common
interest, and among the client's representatives, lawyers, lawyer's representatives, and lawyers representing others in matters of common interest, in any
combination.
(c) Who may claim the privilege. The privilege may be claimed by the client,
the client's guardian or conservator, the personal representative of a deceased
client, or the successor, trustee, or similar representative of a corporation,
association, or other organization, whether or not in existence. The person who
was the lawyer at the time of the communication is presumed to have authority
to claim the privilege on behalf of the client.
(d) Exceptions. No privilege exists under this rule:
(d)(1) Furtherance of crime or fraud. If the services of the lawyer were
sought or obtained to enable or aid anyone to commit or plan to commit what
the client knew or reasonably should have known to be a crime or fraud; or
(d)(2) Claimants through same deceased client. As to a communication
relevant to an issue between parties who claim through the same deceased
client, regardless of whether the claims are by testate or intestate succession
or by inter vivos transaction; or
(d)(3) Breach of duty by lawyer or client. As to a communication relevant to
an issue of breach of duty by the lawyer to the client or by the client to the
lawyer; or
(d)(4) Document attested by lawyer. As to a communication relevant to an
issue concerning a document to which the lawyer is an attesting witness; or
(d)(5) Joint clients. As to a communication relevant to a matter of common
interest between two or more clients if the communication was made by any of
them to a lawyer retained or consulted in common, when offered in an action
between anv of the plipntc
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Rule 507. Miscellaneous matters.
' (a) A person upon whom these rules confer a privilege against disclosure of
the confidential matter or communication waives the privilege if the person or
a predecessor while holder of the privilege voluntarily discloses or consents to
the disclosure of any significant part of the matter or communication, or fails
to take reasonable precautions against inadvertent disclosure. This rule does
not apply if the disclosure is itself a privileged communication.
(b) Evidence of a statement or other disclosure of privileged matter is not
admissible against the holder of the privilege if disclosure was
(b)(1) compelled erroneously or
(b)(2) made without opportunity to claim the privilege.
(c)(1) Comment or inference not permitted. The claim of privilege, whether in
the present proceeding or upon a prior occasion, is not a proper subject of
comment by judge or counsel. No inference may be drawn therefrom.
(c)(2) Claiming privilege without knowledge ofjury. In jury cases, proceedings shall be conducted, to the extent practicable, so as to facilitate the making
of claims of privilege without the knowledge of the jury.
(c)(3) Jury instruction. Upon request, any party against whom the jury
might draw an adverse inference from the claim of privilege is entitled to
instruction that no inference may be drawn therefrom.
(c)(4) Exception. In a civil action, the provisions of subparagraph (c) do not
apply when the privilege against self-incrimination has been invoked.
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American Bar Association
Standards for Criminal Justice
Chapter 11—Discovery Standards
Part II—Discovery Obligations of the Prosecution and Defense
Copyright (c) 1996 American Bar Association

STANDARD 11-2.2 DEFENSE DISCLOSURE

(a) The defense should, within a specified and reasonable time prior to trial,
disclose to the prosecution the following information and material and permit
inspection, copying, testing, and photographing of disclosed documents and
tangible objects:
(i) The names and addresses of all witnesses (other than the defendant) whom the
defense intends to call at trial, together with all written statements of any such
witness that are within the possession or control of the defense and that relate
to the subject matter of the testimony of the witness. Disclosure of the identity
and statements of a person who will be called for the sole purpose of impeaching a
prosecution witness should not be required until after the prosecution witness has
testified at trial.
(ii) Any reports or written statements made in connection with the case by experts
whom the defense intends to call at trial, including the results of physical or
mental examinations and of scientific tests, experiments, or comparisons that the
defendant intends to offer as evidence at trial. For each such expert witness, the
defense should also furnish to the prosecution a curriculum vitae and a written
description of the substance of the proposed testimony of the expert, the expert T s
opinion, and the underlying basis of that opinion.
(iii) Any tangible objects, including books, papers, documents, photographs,
buildings, places, or any other objects, which the defense intends to introduce as
evidence at trial.
(b) If the defense intends to use character, reputation, or other act evidence
not relating to the defendant, the defense should notify the prosecution of that
intention and of the substance of the evidence to be used.
(c) If the defense intends to rely upon a defense of alibi or insanity, the
defense should notify the prosecution of that intent and of the names of the
witnesses who may be called in support of that defense.

History of Standard

In the Second Edition Discovery Standards, the disclosure obligations of the
Copr. © 2004 West. No Claim to Orig. U.S. Govt. Works.
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Federal Practice & Procedure
Federal Rules Of Criminal Procedure
Updated By The 2004 Pocket Part
Charles Alan Wright FNa ; Pocket Part By The Late Charles Alan Wright, Nancy
J. King FNb, Susan R. Klein FNc
Chapter 5. Arraignment And Preparation For Trial
Rule 16. Discovery And Inspection
Rule 16. Discovery And Inspection

Link to Pocket Part
Text of Rule 16

(a) Governmental Disclosure of Evidence.
(1) Information Subject to Disclosure.
(A) Statement of Defendant. Upon request of a defendant the government must disclose to the defendant and
make available for inspection, copying, or photographing: any relevant written or recorded statements made by the
defendant, or copies thereof, within the possession, custody or control of the government, the existence of which is
known, or by the exercise of due dihgence may become known, to the attorney for the government; that portion of
any written record containing the substance of any relevant oral statement made by the defendant whether before or
after arrest in response to interrogation by any person then known to the defendant to be a government agent; and
recorded testimony of the defendant before a grand jury which relates to the offense charged. The government must
also disclose to the defendant the substance of any other relevant oral statement made by the defendant whether
before or after arrest in response to interrogation by any person then known by the defendant to be a government
agent if the government intends to use that statement at trial. Upon request of a defendant which is an organization
such as a corporation, partnership, association or labor union, the government must disclose to the defendant any of
the foregoing statements made by a person who the government contends (1) was, at the time of making that
statement, so situated as a director, officer, employee, or agent as to have been able legally to bind the defendant in
respect to the subject of the statement, or (2) was, at the time of the offense, personally involved in the alleged
conduct constituting the offense and so situated as a director, officer, employee, or agent as to have been able
legally to bind the defendant in respect to that alleged conduct in which the witness was involved.
(B) Defendant's Prior Record. Upon request of the defendant, the government shall furnish to the defendant
such copy of the defendant's prior criminal record, if any, as is within the possession, custody, or control of the
government, the existence of which is known, or by the exercise of due diligence may become known, to the
attorney for the government.
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(C) Documents and Tangible Objects. Upon request of the defendant the government shall permit the
defendant to inspect and copy or photograph books, papers, documents, photographs, tangible objects, buildings or
places, or copies or portions thereof, which are within the possession, custody or control of the government, and
which are material to the preparation of the defendant's defense or are intended for use by the government as
evidence in chief at the trial, or were obtained from or belong to the defendant.
(D) Reports of Examinations and Tests. Upon request of a defendant the government shall permit the
defendant to inspect and copy or photograph any results of reports of physical or mental examinations, and of
scientific tests or experiments, or copies thereof, which are within the possession, custody or control of the
government, the existence of which is known, or by the exercise of due diligence may become known, to the
attorney for the government, and which are material to the preparation of the defense or are intended for use by the
government as evidence in chief, at the trial.
(E) Expert Witnesses. At the defendant's request, the government shall disclose to the defendant a written
summary of testimony that the government intends to use under Rules 702, 703, or 705 of the Federal Rules of
Evidence during its case-in-chief at trial. If the government requests discovery under subdivision (b)(l)(C)(ii) of
this rule and the defendant complies, the government shall, at the defendant's request, disclose to the defendant a
written summary of testimony the government intends to use under Rules 702, 703, or 705 as evidence at trial on
the issue of the defendant's mental condition. The summary provided under this subdivision shall describe the
witnesses' opinions, the bases and the reasons for those opinions, and the witnesses' qualifications.
(2) Information Not Subject to Disclosure. Except as provided in paragraphs (A), (B), (D), and (E) of
subdivision (a)(1), this rule does not authorize the discovery or inspection of reports, memoranda, or other internal
government documents made by the attorney for the government or any other government agent investigating or
prosecuting the case. Nor does the rule authorize the discovery or inspection of statements made by government
witnesses or prospective government witnesses except as provided in 18 U.S.C. § 3500.
(3) Grand Jury Transcripts. Except as provided in Rules 6, 12(i) and 26.2, and subdivision (a)(1)(A) of this
rule, these rules do not relate to discovery or inspection of recorded proceedings of a grand jury.
(b) Disclosure of Evidence by the Defendant.
(1) Information Subject to Disclosure.
(A) Documents and Tangible Objects. If the defendant requests disclosure under subdivision (a)(1)(C) or
(D) of this rule, upon compliance with such request by the government, the defendant, on request of the
government, shall permit the government to inspect and copy or photograph books, papers, documents,
photographs, tangible objects, or copies or portions thereof, which are within the possession, custody, or control of
the defendant and which the defendant intends to introduce as evidence in chief at the trial.
(B) Reports of Examinations and Tests. If the defendant requests disclosure under subdivision (a)(1)(C) or
(D) of this rule, upon compliance with such request by the government, the defendant, on request of the
government, shall permit the government to inspect and copy or photograph any results or reports of physical or
mental examinations and of scientific tests or experiments made in connection with the particular case, or copies
thereof, within the possession or control of the defendant, which the defendant intends to introduce as evidence in
chief at the trial or which were prepared by a witness whom the defendant intends to call at the trial when the
results or reports relate to that witness' testimony.
(C) Expert Witnesses. Under the following circumstances, the defendanl shall, at the government's request,
disclose to the government a written summary of testimony that the defendant intends to use under Rules 702, 703,
Copr. © 2004 West No Claim to Orig. U.S. Govt. Works.
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or 705 of the Federal Rules of Evidence at trial: (i) if the defendant requests disclosure under subdivision (a)(1)(E)
of this rule and the government complies, or (ii) if the defendant has given notice under Rule 12.2(b) of an intent to
present expert testimony on the defendant's mental condition. This summary shall describe the witnesses' opinions,
the bases and reasons for those opinions, and the witnesses' qualifications.
(2) Information Not Subject to Disclosure. Except as to scientific or medical reports, this subdivision does
not authorize the discovery or inspection of reports, memoranda, or other internal defense documents made by the
defendant, or the defendant's attorneys or agents in connection with the investigation or defense of the case, or of
statements made by the defendant, or by government or defense witnesses, or by prospective government or
defense witnesses, to the defendant, the defendant's agents or attorneys.
(c) Continuing Duty to Disclose. If, prior to or during trial, a party discovers additional evidence or material
previously requested or ordered, which is subject to discovery or inspection under this rule, such party shall
promptly notify the other party or that other party's attorney or the court of the existence of the additional evidence
or material.
(d) Regulation of Discovery.
(1) Protective and Modifying Orders. Upon a sufficient showing the court may at any time order that the
discovery or inspection be denied, restricted or deferred, or make such other order as is appropriate. Upon motion
by a party, the court may permit the party to make such showing, in whole or in part, in the form of a written
statement to be inspected by the judge alone. If the court enters an order granting relief following such an ex parte
showing, the entire text of the party's statement shall be seated and preserved in the records of the court to be made
available to the appellate court in the event of an appeal.
(2) Failure to Comply with a Request. If at any time during the course of the proceedings it is brought to the
attention of the court that a party has failed to comply with this rule, the court may order such party to permit the
discovery or inspection, grant a continuance, or prohibit the party from introducing evidence not disclosed, or it
may enter such other order as it deems just under the circumstances. The court may specify the time, place and
manner of making the discovery and inspection and may prescribe such terms and conditions as are just.
(e) Alibi Witnesses. Discovery of alibi witnesses is governed by Rule 12.1.
Amended, Feb. 28, 1966, eff. July 1, 1966; FN1 April 22, 1974, eff. Dec. 1, 1975; July 31, 1975, Pub.L. 94-64, §
3(20)-(28), 89 Stat. 374, 375; Dec. 1, 1975, Pub.L. 94-149, § 5, 89 Stat. 806. FN2 As amended April 28, 1983,
eff. Aug. 1, 1983; FK3 March 9, 1987, eff. Aug. 1, 1987; FN4 April 30, 1991, eff. Dec. 1, 1991; FN5 April 22,
1993, eff. Dec. 1, 1993; FN6 April 29, 1994, eff. Dec. 1, 1994; FN7 April 15, 1997, eff. Dec. 1, 1997. FN8
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Federal Practice & Procedure
Federal Rules Of Criminal Procedure
Updated By The 2004 Pocket Part
Charles Alan Wright FNa; Pocket Part By The Late Charles Alan Wright, Nancy
J. King FNb, Susan R. Klein FNc
Chapter 7. Trial
Rule 26.2 Production Of Statements Of Witnesses
Rule 26.2 Production Of Statements Of Witnesses

Link to Pocket Part
Text of Rule 26.2
(a) Motion for Production. After a witness other than the defendant has testified on direct examination, the
court, on motion of a party who did not call the witness, shall order the attorney for the government or the
defendant and the defendant's attorney, as the case may be, to produce, for the examination and use of the moving
party, any statement of the witness that is in their possession and that relates to the subject matter concerning which
the witness has testified.
(b) Production of Entire Statement. If the entire contents of the statement relate to the subject matter
concerning which the witness has testified, the court shall order that the statement be delivered to the moving party.
(c) Production of Excised Statement. If the other party claims that the statement contains privileged
information or matter that does not relate to the subject matter concerning which the witness has testified, the court
shall order that it be delivered to the court in camera. Upon inspection, the court shall excise the portions of the
statement that are privileged or that do not relate to the subject matter concerning which the witness has testified,
and shall order that the statement, with such material excised, be delivered to the moving party. Any portion of the
statement that is withheld from the defendant over the defendant's objection must be preserved by the attorney for
the government, and, if the defendant appeals a conviction, must be made available to the appellate court for the
purpose of determining the correctness of the decision to excise the portion of the statement.
(d) Recess for Examination of Statement. Upon delivery of the statement to the moving party, the court,
upon application of that party, may recess the proceedings so that counsel may examine the statement and prepare
to use it in the proceedings.
(e) Sanction for Failure to Produce Statement If the other party elects not to comply with an order to
deliver a statement to the moving party, the court shall order that the testimony of the witness be stricken from the
record and that the trial proceed, or if it is the attorney for the government who elects not to comply, shall declare a
mistrial if required by the interest of justice.
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(f) Definition. As used in this rule, a "statement" of a witness means
(1) a written statement made by the witness that is signed or otherwise adopted or approved by the
witness;
(2) a substantially verbatim recital of an oral statement made by the witness that is recorded
contemporaneously with the making of the oral statement and that is contained in a stenographic, mechanical,
electrical, or other recording or a transcription thereof; or
(3) a statement, however taken or recorded, or a transcription thereof, made by the witness to a grand jury.
(g) Scope of Rule. This rule applies at a suppression hearing conducted under Rule 12, at trial under this rule,
and to the extent specified:
(1) in Rule 32(c)(2) at sentencing;
(2) in Rule 32.1(c) at a hearing to revoke or modify probation or supervised release;
(3) in Rule 46(i) at a detention hearing;
(4) in Rule 8 of the Rules Governing Proceedings under 28 U.S.C. § 2255; and
(5) in Rule 5.1 at a preliminary examination.
Added April 30, 1979, eff. Dec. 1, 1980. Act of July 31, 1979, Pub.L. 96-42, 93 Stat. 326. As amended March 9,
1987, eff. Aug. 1, 1987; FN1 April 22, 1993, eff. Dec. 1, 1993; FN2 April 24, 1998, eff. May 1, 1998. FN3
Advisory Committee Notes
See the paperback volume of Appendices that accompanies these Criminal volumes for Advisory
Committee Notes to this Rule and its amendments.
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Arizona Revised Statutes Annotated Currentness
Rules of Criminal Procedure (Refs & Annos)
*I IV. Pretrial Procedures
*I Rule 15. Disclosure (Refs & Annos)
-•Rule 15.2. Disclosure by defendant

a. Physical Evidence. At any time after the filing of an indictment,- information
or complaint, upon written request of the prosecutor, the defendant shall, in
connection with the particular crime with which the defendant is charged:

(1) Appear in a line-up,
(2) Speak for identification by witnesses,
(3) Be fingerprinted, palm-printed, foot-printed or voice printed,
(4) Pose for photographs not involving re-enactment of an event,
(5) Try on clothing;,
(6) Permit the taking of samples of his or her hair, blood, saliva, urine or
other specified materials that involves no unreasonable intrusions of his or her
body;,
(7) Provide specimens of his or her handwriting,
(8) Submit to a reasonable
provided
such
inspection
examination.

physical or medical
does
not
include

inspection of his or her body,
psychiatric
or
psychological

The defendant shall be entitled to the presence of counsel at the taking of such
evidence. This
rule
shall
supplement
and not limit
any other
procedures
established by law.

b . Notice of Defenses. Within the time specified in Rule 15.2(d), the defendant
shall provide a written notice to the prosecutor specifying all defenses as to
which the defendant intends to introduce evidence at trial, including, b u t not
limited
to, alibi,
insanity,
self-defense,
defense
of others,
entrapment,
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impotency, marriage, insufficiency of a prior conviction, mistaken identity, and
good character. The notice shall specify for each listed defense the persons,
including the defendant, whom the defendant intends to call as witnesses at trial
in support of each listed defense. It may be signed by either the defendant or
defendant's counsel, and shall be filed with the court

c. Disclosure by Defendant; Scope. Simultaneously with the notice of defenses
submitted under Rule 15.2(b), the defendant shall make available to the prosecutor
for examination and reproduction the following material and information known to
the defendant to be in the possession or control of the defendant:

(1) The names and addresses of all persons, other than that of the defendant,
whom the defendant intends to call as witnesses at trial, together with their
relevant written or recorded statements;
(2) The names and addresses of experts whom the defendant intends to call at
trial, together with the results of the defendant's physical examinations and of
scientific tests, experiments or comparisons that have been completed; and
(3) A list of all papers, documents, photographs and other tangible objects that
the defendant intends to use at trial.

d. Time for Disclosure. Unless otherwise ordered by the court, the defendant
shall disclose the materials and information listed in Rules 15.2b and 15.2c not
later than: .

(1) For cases in Superior Court, 40 days after arraignment or within 10 days
after the prosecutor's disclosure pursuant to Rule 15.1(b), whichever occurs
first.
(2) For cases in limited jurisdiction
disclosure pursuant to Rule 15.1(b).

courts,

20

days

after

the

prosecutor's

e. Additional
Disclosure upon Request
and
Specification. Unless
otherwise
ordered by the court, the defendant, within 30 days of a written request, shall
make available to the prosecutor for examination, testing, and reproduction the
following:

(1) Any specified items contained in the list submitted under Rule 1 5 . 2 ( c ) ( 3 ) .
(2) Any completed written reports, statements and examination notes
experts listed in Rule 15.2(c) (1) and (2) of this rule in connection
particular case.
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The
defendant
may
impose
reasonable
conditions,
including
an
appropriate
stipulation concerning chain of custody, to protect the physical evidence produced
under this section or to allow time to complete any examination or testing of such
items.

f. Scope of Disclosure. The defendant's obligation under
material and information within the possession or control
defendant's attorneys, staff, agents, investigators or any
participated in the investigation or evaluation of the case
defendant's direction or control.

this rule extends to
of the defendant, the
other persons who have
and who are under the

g. Disclosure by Order of the Court. Upon motion of the prosecutor showing that
the prosecutor has substantial need in the preparation of his or her case for
material or information not otherwise covered by Rule 15.2, that the prosecutor is
unable without undue hardship to obtain the substantial equivalent by other means,
and that disclosure thereof will not violate the defendant's
constitutional
rights, the court in its discretion may order any person to make such material or
information available to the prosecutor. The court* may, upon request of any
person affected by the order, vacate or modify the order if compliance would be
unreasonable or oppressive.

h. Additional Disclosure in a Capital Case.

(1) Within 180 days after receiving the state's disclosure
15.1(i)(3), the defendant shall provide to the prosecutor:

pursuant

to

Rule

(a) A list of all mitigating circumstances intended to be proved.
(b) The names and addresses of all persons, other than the defendant, whom the
defendant intends to call as witnesses during the aggravation and penalty
hearings, together with all written or recorded statements of the witnesses.
(c) The names and addresses of any experts whom the defendant intends t o call
during the aggravation and penalty hearings together with any reports prepared
excluding the defendant's statements.
(d) A list of any and all papers, documents, photographs or tangible objects
that the defendant intends to use during the aggravation and penalty hearings.
(2) The trial court may enlarge the time or allow the notice required i n Rule
15.2(h) (1) to be amended only upon a showing of good cause by the defendant or
upon stipulation of counsel and approval of the court.
(3) Within

60 days

of receiving the

state's

supplemental

disclosure pursuant
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rule l5.1(i)(3), the defense shall disclose the names and addresses of any
rebuttal witnesses, together with their written or recorded statements, and the
names and addresses of any experts who may be called at the penalty hearing,
together with any reports prepared by the experts.

CREDIT (S)

Amended June 27, 1991, effective July 1, 1991; July 28, 1993, effective Dec. 1,
1993. Amended and effective Oct. 11, 2002. Amended and effective Oct. 16, 2003.
Amended Oct. 16, 2003, effective Dec. 1, 2003.

APPLICATION

<The October 16, 2003 amendment is applicable to all criminal cases in which
the indictment, information or complaint is filed on or after December 1,
2003, or in which service of the mandate of an appellate court ordering a
new trial upon the reversal of* a judgment occurs on or after December 1,
2003.>
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C
WEST'S CONNECTICUT RULES OF COURT
RULES OF PRACTICE
RULES FOR THE SUPERIOR COURT
PROCEDURE IN CRIMINAL MATTERS
CHAPTER 40. DISCOVERY AND DEPOSITIONS
Copr. © West, a Thomson business 2004
Current with amendments received through 3/30/2004.

§ 40-13. Names of Witnesses; Prior Record of Witnesses; Statements of Witnesses Discoverable by the Parties as
of Right

(a) Upon written request by a defendant filed in accordance with Section 41-5 and without requiring any order of
the judicial authority, the prosecuting authority, subject to Section 40-40 et seq., shall promptly, but no later than
forty-five days from the filing of the request, unless such time is extended by the judicial authority for good cause
shown, disclose to the defendant the names and, subject to the provisions of subsections (g) and (h) of this section,
the addresses of all witnesses that the prosecuting authority intends to call in his or her case in chief and shall
additionally disclose to the defendant:
(1) any statements of the witnesses in the possession of the prosecuting authority or his or her agents, including
state and local law enforcement officers, which statements relate to the subject matter about which each witness "
will testify; and
(2) Any record of felony convictions of the witnesses known to the prosecuting authority and any record of felony
or misdemeanor charges pending against the witnesses known to the prosecuting authority.
(b) Upon written request by the prosecuting authority, filed in accordance with Section 41-5 and without requiring
any order of the judicial authority, the defendant, subject to Section 40-40 et seq., shall promptly, but no later than
forty-five days from the filing of the request, unless such time is extended by the judicial authority for good cause
shown, disclose to the prosecuting authority the names and, subject to the provisions of subsection (h) of this
section, the addresses of all witnesses that the defendant intends to call in the defendant's case in chief and shall
additionally disclose to the prosecuting authority any statements of the witnesses other than the defendant in the
possession of the defendant or his or her agents which statements relate to the subject matter about which each
witness will testify.
(c) If the entire contents of a statement under subdivision (1) of subsections (a) and (b) of this section relate to the
subject matter of the anticipated testimony of the witness the statement shall be delivered directly to the opposing
party or his or her counsel for his or her examination and use. If the party calling the witness claims that any
statement to be produced under subdivision (1) of subsections (a) and (b) of this section contains matter which
does not relate to the anticipated subject matter of the testimony of the witness, the judicial authority shall order the
party calling the witness to deliver such statement for the inspection of the judicial authority in camera. Upon
delivery the judicial authority shall not disclose the portions of such statement which it is claimed do not relate to
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the anticipated subject matter of the testimony of the witness. The judicial authority shall determine whether any
such material should be excised. The judicial authority shall then direct delivery of such statement to the opposing
party for his or her use and shall further review the contents of such statement after the direct testimony of such
witness and may provide to the opposing party any additional portions of such statement which the judicial
authority determines relate to the subject matter of the direct testimony of such witness. If, pursuant to this
procedure, any portion of such statement is withheld from the party and that party objects to such withholding, the
entire text of such statement shall be sealed and preserved as a court's exhibit in the case.
(d) No witness shall be precluded from testifying for any party because his or her name or statement or criminal
history was not disclosed pursuant to this rule if the party calling such witness did not in good faith intend to call
the witness at the time that he or she provided the material required by this rule. In the interests of justice the
judicial authority may in its discretion permit any undisclosed individual to testify.
(e) The provisions of this section shall apply to any additional testimony presented by any party as rebuttal
evidence pursuant to Section 42-35(3) and the statements and criminal histories of such witnesses shall be provided
to the opposing party before the commencement of any such rebuttal testimony.
(f) The fact that a witness' name or statement is provided under this section shall not be a ground for comment
upon a failure to call a witness.
(g) Notwithstanding any provision of this section, the personal residence address of a police officer or correction
officer shall not be required to be disclosed except pursuant to an order of the judicial authority after a hearing and
a showing that good cause exists for the disclosure of the information.
(h) Upon written request of a party and for good cause shown, the judicial authority may order that the address of
any witness whose name was disclosed pursuant to subsections (a) or (b) of this section not be disclosed to the
opposing party.
Practice Book 1998, § 40-13
CT R SUPER CT CR § 40-13
END OF DOCUMENT
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C
WEST'S HAWAI'I COURT RULES
HAWAI'I RULES OF PENAL PROCEDURE
IV. ARRAIGNMENT AND PREPARATION FOR TRIAL
Copr. © 2004 West, a Thomson business. All rights reserved.
Current with amendments received through 7/1/2004.

RULE 16. DISCOVERY

(a) Applicability. Subject to subsection (d) of this rule, discovery under this
rule may be obtained in and is limited to cases in which the defendant is charged
with a felony, and may commence upon the filing in circuit court of anr indictment
or a complaint.
(b) Disclosure by the Prosecution.

(1) Disclosure

of Matters

Within

Prosecution's

Possession.

The prosecutor shall

disclose to the defendant or the d e f e n d a n t s attorney the following material and
information within the prosecutor's possession or control:
(i) the names and last known addresses of persons whom the prosecutor intends
to call as witnesses in the presentation of the evidence in chief, together with
any relevant written or recorded statements, provided that statements recorded b y
the prosecutor shall not be subject to disclosure;
(ii) any written or recorded statements and the substance of any oral
statements made by the defendant, or made by a co-defendant if intended to be used
in a joint trial, together with the names and last known addresses of persons w h o
witnessed the making of such statements;
(iii) any reports or statements of experts, which were made in connection with
the particular case or which the prosecutor intends to introduce, or which are
material to the preparation of the defense and are specifically designated in
writing by defense counsel, including results of physical or mental examinations
and of scientific tests, experiments, or comparisons;
(iv) any books, papers, documents, photographs, or tangible objects which the
prosecutor intends to introduce, or which were obtained from or which belong to
the defendant, or which are material to the preparation of the defense and are
specifically designated in writing by defense counsel;
(v) a copy of any Hawai'i criminal record of the defendant and, if so ordered
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by the court, a copy of any criminal record of the defendant outside the State of
Hawai r i;
(vi) whether there has been any electronic surveillance (including
wiretapping) of conversations to which the defendant was a party or occurring on
the defendant's premises; and
(vii) any material or information which tends to negate the guilt of the
defendant as to the offense charged or would tend to reduce the defendant's
punishment therefor.
(2) Disclosure of Matters Not Within Prosecution1s
Possession.
Upon written
request of defense counsel and specific designation by defense counsel of material
or information which would be discoverable if in the possession or control of the
prosecutor and which is in the possession or control of other governmental
personnel, the prosecutor shall use diligent good faith efforts to cause such
material or information to be made available to defense counsel; and if the
prosecutor's efforts are unsuccessful the court shall issue suitable subpoenas or
orders to cause such material or information to be made available to defense
counsel.
(3) Definition.
The term "statement" as used in subsection (b)(1)(i) and
(c)(2)(i) of this rule means:
(i) a written statement made by the witness and signed or otherwise adopted or
approved by the witness; or
(ii) a stenographic, mechanical, electrical or other recording, or a
transcription thereof, which is a substantially verbatim recital of an oral
statement made by the witness and recorded contemporaneously with the making of
such oral statement.
(c) Disclosure by the Defendant.
(1) Submission to Tests, Examinations or Inspections.
the prosecutor, the court may require the defendant:

Upon written request of

(i) to perform reasonable acts or undergo reasonable tests for purposes of
identification; and
(ii) to submit to reasonable physical or medical inspection or examination of
the defendant's body.
Reasonable notice of the time and place for such tests, inspections or
examinations shall be given by the prosecutor to the defendant and the defendant's
counsel who shall have the right to be present.
(2) Disclosure of Materials and Information.
The defendant shall disclose to
the prosecutor the following material and information within the defendant's
possession or control.
(i) The names and last known addresses of persons whom the defendant intends
Copr. © 2004 West. No Claim to Orig. U.S. Govt. Works.
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to call as witnesses, in the presentation of the evidence in chief, together with
their relevant written or recorded statements, provided that discovery of alibi
witnesses is governed by Rule 12.1, and provided further that statements recorded
by the defendant's counsel shall not be subject to disclosure;
(ii) any reports or statements of experts, including results of physical or
mental examinations and of scientific tests, experiments or comparisons, which the
defendant intends to introduce as evidence at the trial or which were prepared by
a witness whom the defendant intends to call at the trial when the results or
reports relate to that witness 1 testimony;
(iii) any books, papers, documents, photographs, or tangible objects which the
defendant intends to introduce as evidence at the trial.
(3) Disclosure
of Defenses,
The court m a y require that the prosecutor be
informed of the nature of any defense which defense counsel intends to use at
trial; provided, that the defense of alibi is governed by Rule 12.1.
(d) Discretionary Disclosure. Upon a showing of materiality and if the request
is reasonable, the court in its discretion may require disclosure as provided for
in this Rule 16 in cases other than those in which the defendant is charged with a
felony, but not in cases involving violations.
(e) Regulation of Discovery.
(1) Performanee of Obligations.
Except for matters which are to be specifically
designated in writing by defense counsel under this rule, the prosecution shall
disclose all materials subject to disclosure pursuant to subsection (b)(1) of this
rule to the defendant or the defendant's attorney within ten (10) calendar days
following arraignment and plea of the defendant. The parties may perform their
obligations of disclosure in any manner mutually agreeable to the parties or b y
notifying the attorney for the other party that material and information,
described in general terms, m a y be inspected, obtained, tested, copied or
photographed at specified reasonable times and places.
(2) Continuing
Duty of Disclose.
If subsequent to compliance with these rules
or orders entered pursuant to these rules, a party discovers additional material
or information which would have been subject to disclosure pursuant to this Rule
16, that party shall promptly disclose the additional material or information, and
if the additional material or information is discovered during trial, the court
shall be notified.
(3) Custody
of Materials.
Except as otherwise provided in this subsection, any
discovery material furnished to an attorney pursuant to these rules shall remain
in the attorney's exclusive custody and be used only for the purposes of
conducting the attorney's side of the case, and shall be subject to such other
terms and conditions as the court may provide. The attorney may provide the
defendant with a copy of any discovery material obtained if the attorney gives the
prosecutor written notice of the attorney's intent to do so and the prosecutor
does not file a motion for protective order with ten (10) days of the receipt of
the notice.
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(4) Protective
Orders.
Upon a showing of cause, the court may at any time order
that specified disclosures or investigatory procedures be denied, restricted or
deferred, or make such other order as is appropriate, provided that all material
and information to which a party is entitled shall be disclosed in time to permit
the party's counsel to make beneficial use thereof. If a prosecution request for
a protective order allowing the nondisclosure of witnesses for their personal
safety is denied the prosecution shall have the right to an immediate appeal prior
to trial of such denial, or in the alternative at its option, a right to take a
deposition under Rule 15.
(5) Matters Not Subject

to

Disclosure.

(i) Work Product. Disclosure shall not be required of legal research or of
records, correspondence, reports or memoranda to the extent that they contain the
opinions, theories or conclusions of a party's attorney or members of the
attorney's legal staff, provided that the foregoing shall not be construed to
prohibit the disclosures required under section (c)(3) of this rule and Rule 12.1.
(ii) Informants. Disclosure of an informant's identity shall not be required
where the informant's identity is a prosecution secret and a failure to disclose
will not infringe the constitutional rights of the defendant. Disclosure shall not
be denied hereunder of the identity of a witness intended to be produced at a
hearing or trial.
(6) In Camera Proceedings.
Upon request of any person, the court may permit any
showing of cause for a denial or regulation of disclosures or any portion of such
a showing to be made in camera. When some parts of certain material are
discoverable under these rules and other parts are not discoverable, as much of
the material shall then be disclosed as is consistent with these rules. If the
court enters an order granting relief following a showing in camera, the entire
record of such a showing, including any material excised pursuant to court order,
shall be sealed, impounded and preserved in the records of the court to be made
available to the reviewing court in the event of an appeal.
(7) Impeding
Investigations.
Except as is otherwise provided as to matters not
subject to disclosure and protective orders, a party's attorney, the attorney's
staff or agents shall not advise persons having relevant material or information
(except the defendant) to refrain from discussing the case with opposing counsel
or showing opposing counsel any relevant material, nor shall they otherwise impede
opposing counsel's investigation of the case.
(8) Duty to Confer and Requirement for Filing of Written Stipulation.
Counsel
are required to confer concerning all disputed issues under this rule. Counsel for
the moving party shall attach a certification of compliance with this requirement
to any motion filed pursuant to this rule and shall also file a written
stipulation of all pertinent matters agreed to as a result of the conferral.
(9)

Sanctions.

(i) If at any time during the course of the proceedings it is brought to the
attention of the court that a party has failed to comply with this rule or an
order issued pursuant thereto, the court may order such party to permit the
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discovery, grant a continuance, or it may enter such other order as it deems just
under the circumstances.
(ii) Willful violation by counsel of an applicable discovery rule or an order
issued pursuant thereto may subject counsel to appropriate sanctions by the court.

[Amended effective February 28, 1983; August 26, 1993; November 20, 1993; July
1, 2000.]

Penal Procedure Rule 16
HI R PENAL P Rule 16
END OF DOCUMENT
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C
West's Annotated Indiana Code Currentness
Title 34 Appendix Court Rules (Civil)
K
M Indiana Rules of Trial Procedure
*l V. Depositions and Discovery
-4Rule 26. General provisions governing discovery.

(A) Discovery methods. Parties may obtain discovery by one or more of the following methods:
(1) depositions upon oral examination or written questions;
(2) written interrogatories;
(3) production of documents or things or permission to enter upon land or other property, for inspection and
other purposes;
(4) physical and mental examination;
(5) requests for admission.

Unless the court orders otherwise under subdivision (C) of this rule, the frequency of use of these methods is not
limited.

Electronic Format. In addition to serving a hard copy, a party propounding or responding to interrogatories,
requests for production or requests for admission shall comply with (a) or (b) of this subsection.
(a) The party shall serve the discovery request or response in an electronic format (either on a disk or as an
electronic document attachment) in any commercially available word processing software system. If transmitted
on disk, each disk shall be labeled, identifying the caption of the case, the document, and the word processing
version in which it is being submitted. If more than one disk is used for the same document, each disk shall be
labeled and also shall be sequentially numbered. If transmitted by electronic mail, the document must be
accompanied by electronic memorandum providing the foregoing identifying information.
or
(b) The party shall serve the opposing party with a verified statement that the attorney or party appearing pro se
lacks the equipment and is unable to transmit the discovery as required by this rule.
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(B) Scope of discovery. Unless otherwise limited by order of the court in accordance with these rules, the scope
of discovery is as follows:
(1) In general Parties may obtain discovery regarding any matter, not privileged, which is relevant to the
subject-matter involved in the pending action, whether it relates to the claim or defense of the party seeking
discovery or the claim or defense of any other party, including the existence, description, nature, custody,
condition and location of any books, documents, or other tangible things and the identity and location of persons
having knowledge of any discoverable matter. It is not ground for objection that the information sought will be
inadmissible at the trial if the information sought appears reasonably calculated to lead to the discovery of
admissible evidence.
(2) Insurance agreements. A party may obtain discovery of the existence and contents of any insurance
agreement under which any person carrying on an insurance business may be liable to satisfy part or all of a
judgment which may be entered in the action or to indemnify or reimburse for payments made to satisfy the
judgment. Information concerning the insurance agreement is not by reason of disclosure admissible in evidence
at trial. For purposes of this paragraph, an application for insurance shall not be treated as part of an insurance
agreement.
(3) Trial preparation: Materials. Subject to the provisions of subdivision (B)(4) of this rule, a party may
obtain discovery of documents and tangible things otherwise discoverable under subdivision (B)(1) of this rule
and prepared in anticipation of litigation or for trial by or for another party or by or for that other party's
representative (including his attorney, consultant, surety, indemnitor, insurer, or agent) only upon a showing that
the party seeking discovery has substantial need of the materials in the preparation of his case and that he is
unable without undue hardship to obtain the substantial equivalent of the materials by other means. In ordering
discovery of such materials when the required showing has been made, the court shall protect against disclosure
of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a
party concerning the litigation.
A party may obtain without the required showing a statement concerning the action or its subject matter
previously made by that party. Upon request, a person not a party may obtain without the required showing a
statement concerning the action or its subject matter previously made by that person. If the request is refused,
the person may move for a court order. The provisions of Rule 37(A)(4) apply to the award of expenses incurred
in relation to the motion. For purposes of this paragraph, a statement previously made is
(a) a written statement signed or otherwise adopted approved by the person making it, or
(b) a stenographic, mechanical, electrical, or other recording, or a transcription thereof, which is a
substantially verbatim recital of an oral statement by the person making it and contemporaneously recorded.
(4) Trial Preparation: Experts. Discovery of facts known and opinions held by experts, otherwise discoverable
under the provisions of subdivision (B)(1) of this rule and acquired or developed in anticipation of litigation or
for trial, may be obtained as follows:
(a)(i) A party may through interrogatories require any other party to identify each person whom the other
party expects to call as an expert witness at trial, to state the subject matter on which the expert is expected
to testify, and to state the substance of the facts and opinions to which the expert is expected to testify and a
summary of the grounds for each opinion.
(ii) Upon motion, the court may order further discovery by other means, subject to such restrictions as
to scope and such provisions, pursuant to subdivision (B)(4)(c) of this rule, concerning fees and
expenses as the court may deem appropriate.
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(b) A party may discover facts known or opinions held by an expert who has been retained or specially
employed by another party in anticipation of litigation or preparation for trial and who is not expected to be
called as a witness at trial, only as provided in Rule 35(B) or upon a showing of exceptional circumstances
under which it is impracticable for the party seeking discovery to obtain facts or opinions on the same
subject by other means.
(c) Unless manifest injustice would result,
(i) the court shall require that the party seeking discovery pay the expert a reasonable fee for time spent
in responding to discovery under subdivision (B)(4)(a)(ii) and (B)(4)(b) of this rule; and
(ii) with respect to discovery obtained under subdivision (B)(4)(a)(ii) of this rule the court may require,
and with respect to discovery obtained under subdivision (B)(4)(b) of this rule the court shall require,
the party seeking discovery to pay the other party a fair portion of the fees and expenses reasonably
incurred by the latter party in obtaining facts and opinions from the expert.
(C) Protective orders. Upon motion by any party or by the person from whom discovery is sought, and for good
cause shown, the court in which the action is pending or alternatively, on matters relating to a deposition, the court
in the county where the deposition is being taken may make any order which justice requires to protect a party or
person from annoyance, embarrassment, oppression, or undue burden or expense, including one or more of the
following:
(1) that the discovery not be had;
(2) that the discovery may be had only on specified terms and conditions, including a designation of the time or
place;
(3) that the discovery may be had only by a method of discovery other than that selected by the party seeking
discovery;
(4) that certain matters not be inquired into, or that the scope of the discovery be limited to certain matters;
(5) that discovery be conducted with no one present except the parties and their attorneys and persons designated
by the court;
(6) that a deposition after being sealed be opened only by order of the court;
(7) that a trade secret or other confidential research, development, or commercial information not be disclosed or
be disclosed only in a designated way;
(8) that the parties simultaneously tile specified documents or information enclosed in sealed envelopes to be
opened as directed by the court.
If the motion for a protective order is denied in whole or in part, the court may, on such terms and conditions as are
just, order that any party or person provide or permit discovery. The provisions of Trial Rule 37(A)(4) apply to the
award of expenses incurred in relation to the motion.
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(D) Sequence and timing of discovery. Unless the court upon motion, for the convenience of parties and
witnesses and in the interests of justice, orders otherwise, methods of discoveiy may be used in any sequence and
the fact that a party is conducting discovery, whether by deposition or otherwise, shall not operate to delay any
other party's discovery.

(E) Supplementation of responses. A party who has responded to a request for discovery with a response that
was complete when made is under no duty to supplement his response to include information thereafter acquired,
except as follows:
(1) A party is under a duty seasonably to supplement his response with respect to any question directly addressed
to:
(a) the identity and location of persons having knowledge of discoverable matters, and
(b) the identity of each person expected to be called as an expert witness at trial, the subject-matter on which
he is expected to testify, and the substance of his testimony.
(2) A party is under a duty seasonably to amend a prior response if he obtains information upon the basis of
which
(a) he knows that the response was incorrect when made, or
(b) he knows that the response though correct when made is no longer true and the circumstances are such
that a failure to amend the response is in substance a knowing concealment.
(3) A duty to supplement responses may be imposed by order of the court, agreement of the parties, or at any
time prior to trial through new requests for supplementation of prior responses.
(F) Informal Resolution of Discovery Disputes. Before any party files any motion or request to compel
discovery pursuant to Rule 37, or any motion for protection from discovery pursuant to Rule 26(C), or any other
discovery motion which seeks to enforce, modify, or limit discovery, that party shall:
(1) Make a reasonable effort to reach agreement with the opposing party concerning the matter which is the
subject of the motion or request; and
(2) Include in the motion or request a statement showing that the attorney making the motion or request has made
a reasonable effort to reach agreement with the opposing attorney(s) concerning the matter(s) set forth in the
motion or request. This statement shall recite, in addition, the date, time and place of this effort to reach
agreement, whether in person or by phone, and the names of all parties and attorneys participating therein. If an
attorney for any party advises the court in writing that an opposing attorney has refused or delayed meeting and
discussing the issues covered in this subsection (F), the court may take such action as is appropriate.

The court may deny a discovery motion filed by a party who has failed to comply with the requirements of this
subsection.

Copr. © 2004 West. No Claim to Orig. U.S. Govt. Works.

Iowa

Page 1
I.C.A. Rule 2.14

C
Formerly cited as IA ST § 813.2 R 13

Iowa Code Annotated Currentness
Iowa Court Rules
I. Rules of Practice and Procedure
*1 Chapter 2. Rules of Criminal Procedure (Refs & Annos)
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-•Rule 2.14. Discovery

(1) Witnesses examined by the prosecuting attorney. When a witness subpoenaed by the prosecuting attorney
pursuant to rule 2.5 is summoned by the prosecuting attorney after complaint, indictment or information, the
defendant shall have a right to be present and have the opportunity to cross-examine any witnesses whose
appearance before the county attorney is required by this rule.

(2) Disclosure of evidence by the state upon defense motion or request

a. Disclosure required upon request

a.(l) Upon a filed pretrial request by the defendant the attorney for the state shall permit the defendant to inspect
and copy or photograph: Any relevant written or recorded statements made by the defendant or copies thereof,
within the possession, custody or control of the state,'unless same shall have been included with the minutes of
evidence accompanying the indictment or information; the substance of any oral statement made by the defendant
which the state intends to offer in evidence at the trial, including any voice recording of same; and the transcript or
record of testimony of the defendant before a grand jury, whether or not the state intends to offer same in evidence
upon trial.

a.(2) When two or more defendants are jointly charged, upon the filed request of any defendant the attorney for the
state shall permit the defendant to inspect and copy or photograph any written or recorded statement of a
codefendant which the state intends to offer in evidence at the trial, and the substance of any oral statement which
the state intends to offer in evidence at the trial made by a codefendant whether before or after arrest in response to
interrogation by any person known to the codefendant to be a state agent
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a.(3) Upon the filed request of the defendant, the state shall furnish to defendant such copy of the defendant's prior
criminal record, if any, as is then available to the state.

b. Discretionary discovery.

b.(l) Upon motion of the defendant the court may order the attorney for the state to permit the defendant to inspect,
and where appropriate, to subject to scientific tests, items seized by the state in connection with the alleged crime.
The court may further allow the defendant to inspect and copy books, papers, documents, statements, photographs
or tangible objects which are within the possession, custody or control of the state, and which are material to the
preparation of the defense, or are intended for use by the state as evidence at the trial, or were obtained from or
belong to the defendant.

b.(2) Upon motion of a defendant the court may order the attorney for the state to permit the defendant to inspect
and copy or photograph any results or reports of physical or mental examinations, and of scientific tests or
experiments, made in connection with the particular case, or copies thereof, within the possession, custody or
control of the state.

(3) Disclosure of evidence by the defendant

a. Documents and tangible objects. If the court grants the relief sought by the defendant under rule 2.14(2)(b)(l),
the court may, upon motion of the state, order the defendant to permit the state to inspect and copy books, papers,
documents, statements other than those of the accused, photographs or tangible objects which are not privileged
and are within the possession, custody or control of the defendant and which the defendant intends to introduce in
evidence at trial.

b. Reports of examinations and tests. If the court grants relief sought by the defendant under rule 2.14(2)(b)(2), the
court may, upon motion of the state, order the defendant to permit the state to inspect and copy the results or
reports of physical or mental examinations and of scientific tests or experiments made in connection with the
particular case, or copies thereof, within the possession or control of the defendant and which the defendant intends
to introduce in evidence at the trial or which were prepared by a witness whom the defendant intends to call at the
trial when such results or reports relate to the witness's testimony.

c. Time of motion. A motion for the relief provided under rule 2.14(3) shall be made, if at all, within five days after
any order granting similar relief to the defendant.
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(4) Failure to employ evidence. When evidence intended for use and furnished under this rule is not actually
employed at the trial, that fact shall not be commented upon at trial.

(5) Continuing duty to disclose. If, subsequent to compliance with an order issued pursuant to this rule, either party
discovers additional evidence, or decides to use evidence which is additional to that originally intended for use,
and such additional evidence is subject to discovery under this rule, the party shall promptly file written notice of
the existence of the additional evidence to allow the other party to make an appropriate motion for additional
discovery.

(6) Regulation of discovery.

a. Protective orders. Upon a sufficient showing the court may at any time order that the discovery or inspection be
denied, restricted or deferred, or make such other order as is appropriate. In addition to any other grounds for
issuing an order pursuant to this paragraph, the court may limit or deny discovery or inspection, or limit the number
of depositions to be taken if the court determines that any of the following exist:

a.(l) That granting the motion will unfairly prejudice the nonmoving party and will deny that party a fair trial.

a. (2) That the motion is intended only as a fishing expedition and that granting the motion will unduly delay the
trial and will result in unjustified expense.

a.(3) That the granting of the motion will result in the disclosure of privileged information.

b. Time, place and manner of discovery and inspection. An order of the court granting relief under this rule shall
specify the time, place and manner of making the discovery and inspection permitted and may prescribe such terms
and conditions as are just.

c. Failure to comply. If at any time during the course of the proceedings it is brought to the attention of the court
that a party has failed to comply with this rule or with an order issued pursuant to this rule, the court may upon
timely application order such party to permit the discovery or inspection, grant a continuance, or prohibit the party
from introducing any evidence not disclosed, or it may enter such other order as it deems just under the
circumstances.
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d. Secrecy of grand jury. Except where specific provisions require otherwise, grand jury proceedings remain
confidential. However, any member of the grand jury and the clerk thereof, and any officer of the court, may be
required by the court or any legislative committee duly authorized to inquire into the conduct or acts of any state
officer which might be the basis for impeachment proceedings, to disclose the testimony of a witness examined
before the grand jury for the purpose of ascertaining whether it is consistent with that given by the witness before
the court or legislative committee, or to disclose the same upon a charge of perjury against the witness, or when in
the opinion of the court or legislative committee such disclosure is necessary in the administration of justice. No
grand juror shall be questioned for anything the juror may say or any vote the juror may give in the grand jury
relative to a matter legally pending before it, except for perjury of which the juror may have been guilty in making
an accusation, or in giving testimony to any fellow jurors.
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-•Rule 14. Pretrial Discovery

<[Text of rule applicable to cases initiated (by indictment or complaint) before September 7, 2004. For
rule applicable to cases initiated on or after September 7, 2004, see below.]>

<(Applicable to Trials in the District Court and Superior Court)>

(a) Procedures for Discovery.

(1) Mandatory Discovery for the Defendant Upon motion of a defendant made pursuant to Rule 13, the judge
shall issue an order of discovery when the requested information is relevant and consists of:

(A) any written or recorded statements made by the defendant within the possession, custody, or control of the
prosecutor, or
(B) the written or recorded statements of a person who has testified before a grand jury; or
(C) any facts of an exculpatory nature within the possession, custody, or control of the prosecutor.
The discovery of any grand jury minutes ordered pursuant to this subdivision shall be limited to those which have
been recorded and stenographically transcribed. The judge may in his discretion order grand jury minutes to be
transcribed.

(2) Discretionary Discovery. Upon motion of a defendant made pursuant to Rule 13, the judge may issue an order
of discovery requiring that the defendant be permitted to discover, inspect, and copy any material and relevant
evidence, documents, statements of persons, or reports of physical or mental examinations of any person or of
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scientific tests or experiments, within the possession, custody, or control of the prosecutor or persons under his
direction and control. The judge may also order the production by the Commonwealth of the names and addresses
of its prospective witnesses and the production by the probation department of the record of prior convictions of
any such witness.

(3) Reciprocal Discovery.

(A) If the judge grants discovery or inspection to a defendant pursuant to subdivision (a)(2) of this rule, the judge
may upon motion by the Commonwealth condition his order by requiring the defendant to permit the
Commonwealth to discover, inspect, and copy any material and relevant evidence discoverable under subdivision
(a)(2) which the defendant intends to use at trial, including the names, addresses, and statements of those persons
whom the defendant intends to use as witnesses at trial.
(B) Notwithstanding the defendant's failure to file a motion for discretionary discovery under subdivision (a)(2)
of this rule, the Commonwealth may within the time allowed by subdivision (e) of this rule file a motion for
delivery of those materials discoverable pursuant to subdivision (a)(3)(A) of this rule. The judge shall condition
his order by requiring that the Commonwealth make those materials discoverable under subdivision (a)(2) of this
rule available for inspection and copying by the defendant.

(4) Continuing Duty. If either party subsequently learns of additional material which he would have been under a
duty to disclose or produce pursuant to any provisions of this rule at the time of a previous discovery order, he
shall promptly notify the other party of his acquisition of such additional material and shall disclose the material in
the same manner as required for initial discovery under this rule.

(5) Work Product. This rule does not authorize discovery by a party of those portions of records, reports,
correspondence, memoranda, or internal documents of the adverse party which are only the legal research,
opinions, theories, or conclusions of the adverse party or his attorney and legal staff, or of statements of a
defendant, signed or unsigned, made to the attorney for the defendant or his legal staff.

(6) Protective Orders. Upon a sufficient showing, the judge may at any time order that the discovery or inspection
be denied, restricted, or deferred, or make Such other order as is appropriate. The judge may alter the time
requirements of this rule. The judge may, for cause shown, grant discovery to a defendant on the condition that the
material to be discovered be available only to counsel for the defendant.

(7) Amendment of Discovery Orders. Upon motion of either party made subsequent to an order of the judge
pursuant to this rule, the judge may alter or amend the previous order or orders as the interests of justice may
require. The judge may, for cause shown, affirm a prior order granting discovery to a defendant upon the
additional condition that the material to be discovered is to be available only to counsel for the defendant.

(b) Special Procedures.
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(I) Notice of Alibi.

(A) Notice by Defendant. The judge may, upon written motion of the Commonwealth filed pursuant to
subdivision (e) of this rule, stating the time, date, and place at which the alleged offense was committed, order
that the defendant serve upon the prosecutor a written notice, signed by the defendant, of his intention to offer a
defense of alibi. The notice by the defendant shall state the specific place or places at which the defendant
claims to have been at the time of the alleged offense and the names and addresses of the witnesses upon whom
he intends to rely to establish the alibi.
(B) Disclosure
Commonwealth
witnesses upon
alleged offense
witnesses.

of Information and Witness. Within the time allowed by subdivision (e) of this rule, the
shall serve upon the defendant or his attorney a written notice stating the names and addresses of
whom the prosecutor intends to rely to establish the defendant's presence at the scene of the
and any other witnesses to be relied on to rebut testimony of any of the defendant's alibi

(C) Continuing Duty to Disclose. If prior to or during trial a party learns of an additional witness whose identity,
if known, should have been included in the information furnished under subdivision (b)(1)(A) or (B), that party
shall promptly notify the adverse party or his attorney of the existence and identity of the additional witness.
(D) Failure to Comply. Upon the failure of either party to comply with the requirements of this rule, the judge
may exclude the testimony of any undisclosed witness offered by such party as to the defendant's absence from
or presence at the scene of the alleged offense. This rule shall not limit the right of the defendant to testify in his
own behalf.
(E) Exceptions. For cause shown, the judge may grant an exception to any of the requirements of subdivisions
(b)(1)(A) through (D) of this rule.
(F) Inadmissibility of Withdrawn Alibi. Evidence of an intention to rely upon an alibi defense, later withdrawn,
or of statements made in connection with that intention, is not admissible in any civil or criminal proceeding
against the person who gave notice of that intention.

(2) Defense of Lack of Criminal Responsibility Because of Mental Disease or Defect

(A) Notice. If a defendant intends to rely upon the defense of lack of criminal responsibility because of mental
disease or defect at the time of the alleged crime, he shall, within the time provided for the filing of pretrial
motions by Rule 13 or at such later time as the judge may allow, notify the prosecutor in writing of such
intention. The notice shall state:
(i) whether the defendant intends to offer testimony of expert witnesses on the issue of lack of criminal
responsibility because of mental disease or defect;
(ii) the names and addresses of expert witnesses whom the defendant expects to call; and
(iii) whether those expert witnesses intend to rely in whole or in part on statements of the defendant as to his
mental condition at the time of the alleged crime or as to his criminal responsibility for the alleged crime.
The defendant shall file a copy of the notice with the clerk. The judge may for cause shown allow late filing of
the notice, grant additional time to the parties to prepare for trial, or make such other order as may be appropriate.
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(B) Examination. If the notice of the defendant or subsequent inquiry by the judge or developments in the case
indicate that statements of the defendant as to his mental condition at the time of or as to his criminal
responsibility for the alleged crime will be relied upon by expert witnesses of the defendant, the judge, upon his
own motion or upon motion of the prosecutor, may order the defendant to submit to a psychiatric examination
consistent with the provisions of the General Laws and subject to the following terms and conditions:
(i) The exarnination shall include such physical and psychological examinations and physiological and
psychiatric tests as the examiner deems necessary to form an opinion as to the mental condition of the
defendant at the time the alleged offense was committed. No examination based on statements of the
defendant may be conducted unless the judge has found that (a) the defendant then intends to offer at trial
psychiatric evidence based on his own statements or (b) there is a reasonable likelihood that the defendant will
offer that evidence.
(ii) No statement, confession, or admission, or other evidence of or obtained from the defendant during the
course of the examination, except evidence derived solely from physical or physiological observations or tests,
may be revealed to the prosecutor or anyone acting on his behalf unless so ordered by the judge.
(iii) The examiner shall file with the court a written psychiatric report which shall contain his findings,
including specific statements of the basis thereof, as to the mental condition of the defendant at the time the
alleged offense was committed.
The report shall be sealed and shall not be made available to the parties unless (a) the judge determines that
the report contains no matter, information, or evidence which is based upon statements of the defendant as to
his mental condition at the time of or his criminal responsibility for the alleged crime or which is otherwise
within the scope of the privilege against self-mcrimination; or (b) the defendant files a motion requesting that
the report be made available to the parties; or (c) during trial the defendant raises the defense of lack of
criminal responsibility and the judge is satisfied that (1) the defendant intends to testify in his own behalf or
(2) the defendant intends to offer expert testimony based in whole or in part upon statements of the defendant
as to his mental condition at the time of or as to his criminal responsibility for the alleged crime.
If a psychiatric report contains both privileged and nonprivileged matter, the judge may, if feasible at such
time as he deems appropriate, make available to the parties the nonprivileged portions.
(iv) If a defendant refuses to submit to an examination ordered pursuant to and subject to the terms and
conditions of this rule, the judge may prescribe such remedies as he deems warranted by the circumstances,
which may include exclusion of the testimony of any expert witness offered by the defendant on the issue of
his mental condition or the admission of evidence of the refusal of the defendant to submit to examination.
(3) Notice of Other Defenses. If a defendant intends to rely upon a defense based upon a license, claim of authority
or ownership, or exemption, he shall, within the time provided for the filing of pretrial motions by Rule 13 or at
such later time as the judge may direct, notify the prosecutor in writing of such intention and file a copy of such
notice with the clerk. If there is a failure to comply with the requirements of this subdivision, a license, claim of
authority or ownership, or exemption may not be relied upon as a defense. The judge may for cause shown allow a
late filing of the notice or grant additional time to the parties to prepare for trial or make such other order as may
be appropriate.

(c) Sanctions for Noncompliance.
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(1) Relief for Nondisclosure. For failure to comply with any discovery order issued pursuant to this rule, the judge
may make a further order for discovery, grant a continuance, or enter such other order as he deems just under the
circumstances.

(2) Exclusion of Evidence. The judge may in his discretion exclude evidence for noncompliance with a discovery
order issued pursuant to this rule. Testimony of the defendant and evidence concerning the defense of lack of
criminal responsibility which is otherwise admissible cannot be excluded except as provided by subdivision (b)(2)
of this rule.

(d) Definition. The term "statement", as used in this rule, means:

(1) a writing made by a person having percipient knowledge of relevant facts and which contains such facts, signed
or otherwise adopted or approved by such person; or

(2) a stenographic, mechanical, electrical, or other recording, or transcription thereof, which is a substantially
verbatim recital of an oral declaration and which is recorded contemporaneously with the making of the oral
declaration.

(e) Time Requirements.

(1) District Court.
(A) Discovery by the Prosecution. If a pretrial conference is ordered, the motion of the Commonwealth for
discovery of material under subdivision (a)(3)(B) of this rule shall be filed and heard at a time set by the judge.
If no pretrial conference is ordered, the motion of the Commonwealth shall be filed and marked up for hearing
not less than five days before trial or within such later time as the judge may allow.
(B) Discovery of Alibi Defense. If a pretrial conference is ordered, the motion of the Commonwealth for
discovery of material under subdivision (b)(1) of this rule shall be filed and heard at a time set by the judge, that
time to be not less than five days before trial. If no pretrial conference is ordered, the motion of the
Commonwealth shall be filed and marked up for hearing not less than five days before trial or within such later
time as the judge may allow.

The notice filed by the defendant in response to the motion shall be served upon the Commonwealth not more than
two days after motion or at such later time as the judge may allow.
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(2) Superior Court.

(A) Discovery by the Prosecution. The Commonwealth may, within seven days after the expiration of the time
allowed for the filing of pretrial motions under Rule 13 or within such other time as the judge may allow, make a
motion for discovery under subdivision (a)(3)(B) of this rule.
(B) Discovery of Alibi Defense. The motion of the Commonwealth for discovery of material under subdivision
(b)(1) of this rule shall be made not less than twenty-one days prior to trial or within such other time as the judge
may allow. The notice filed by the defendant in response shall be served upon the Commonwealth not more than
seven days after filing of the motion or at such other time as the judge may allow. The notice by the
Commonwealth in response to the defendant's notice shall be served upon the defendant within seven days after
receipt of the defendant's notice or within such other time as the judge may allow.

Rule 14. Pretrial Discovery

<[Text of rule applicable to cases initiated (by indictment or complaint) on or after September 7, 2004.
For rule applicable to cases initiated before September 7, 2004, see above.]>

(a) Procedures for Discovery.
(1) Automatic Discovery.
(A) Mandatory Discovery for the Defendant. The prosecution shall disclose to the defense, and permit the
defense to discover, inspect and copy, each of the following items and information at or prior to the pretrial
conference, provided it is relevant to the case and is in the possession, custody or control of the prosecutor,
persons under the prosecutor's direction and control, or persons who have participated in investigating or
evaluating the case and either regularly report to the prosecutor's office or have done so in the case:
(i) Any written or recorded statements, and the substance of any oral statements, made by the defendant or a
co-defendant.
(ii) The grand jury minutes, and the written or recorded statements of a person who has testified before a grand
jury(iii) Any facts of an exculpatory nature.
(iv) The names, addresses, and dates of birth of the Commonwealth's prospective witnesses other than law
enforcement witnesses. The Commonwealth shall also provide this information to the Probation Department.
(v) The names and business addresses of prospective law enforcement witnesses.
(vi) Intended expert opinion evidence, other than evidence that pertains to the defendant's criminal
responsibility and is subject to subdivision (b)(2). Such discovery shall include the identity, current
curriculum vitae, and list of publications of each intended expert witness, and all reports prepared by the
expert that pertain to the case.
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(vii) Material and relevant police reports, photographs, tangible objects, all intended exhibits, reports of
physical examinations of any person or of scientific tests or experiments, and statements of persons the
Commonwealth intends to call as witnesses.
(viii) A summary of identification procedures, and all statements made in the presence of or by an identifying
witness that are relevant to the issue of identity or to the fairness or accuracy of the identification procedures.
(ix) Disclosure of all promises, rewards or inducements made to witnesses the Commonwealth intends to
present at trial.
(B) Reciprocal Discovery for the Prosecution. Following the Commonwealth's delivery of all discovery
required pursuant to subdivision (a)(1)(A) or court order, and on or before a date agreed to between the
parties, or in the absence of such agreement a date ordered by the court, the defendant shall disclose to the
prosecution and permit the Commonwealth to discover, inspect, and copy any material and relevant evidence
discoverable under subdivision (a)(1)(A) (vi), (vii) and (ix) which the defendant intends to use at trial,
including the names, addresses, dates of birth, and statements of those persons whom the defendant intends to
use as witnesses at trial.
(C) Stay of Automatic Discovery; Sanctions. Subdivisions (a)(1)(A) and (a)(1)(B) shall have the force and
effect of a court order, and failure to provide discovery pursuant to them may result in application of any
sanctions permitted for non-compliance with a court order under subdivision 14(c). However, if in the
judgment of either party good cause exists for declining to make any of the disclosures set forth above, it may
move for a protective order pursuant to subdivision (a)(6) and production of the item shall be stayed pending a
ruling by the court.
(D) Record of Convictions of the Defendant, Codefendants, and Prosecution Witnesses. At arraignment the
court shall order the Probation Department to deliver to the parties the record of prior complaints, indictments
and dispositions of all defendants and of all witnesses identified pursuant to subdivisions (a)(l)(A)(iv) and (v)
within 5 days of the Commonwealth's notification to the Department of the names and addresses of its
witnesses.
(E) Notice and Preservation of Evidence, (i) Upon receipt of information that any item described in
subparagraph (a)(l)(A)(i)-(viii) exists, except that it is not within the possession, custody or control of the
prosecution, persons under its direction and control, or persons who have participated in investigating or
evaluating the case and either regularly report to the prosecutor's office or have done so in the case, the
prosecution shall notify the defendant of the existence of the item and all information known to the prosecutor
concerning the item's location and the identity of any persons possessing it. (ii) At any time, a party may move
for an order to any individual, agency or other entity in possession, custody or control of items pertaining to
the case, requiring that such items be preserved for a specified period of time. The court shall hear and rule
upon the motion expeditiously. The court may modify or vacate such an order upon a showing that
preservation of particular evidence will create significant hardship, on condition that the probative value of
said evidence is preserved by a specified alternative means.
(2) Motions for Discovery. The defendant may move, and following its filing of the Certificate of Compliance
the Commonwealth may move, for discovery of other material and relevant evidence not required by subdivision
(a)(1) within the time allowed by Rule 13(d)(1).
(3) Certificate of Compliance. When a party has provided all discovery required by this rule or by court order, it
shall file with the court a Certificate of Compliance. The certificate shall state that, to the best of its knowledge
and after reasonable inquiry, the party has disclosed and made available all items subject to discovery other than
reports of experts, and shall identify each item provided. If further discovery is subsequently provided, a
supplemental certificate shall be filed with the court identifying the additional items provided.
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(4) Continuing Duty. If either the defense or the prosecution subsequently learns of additional material which it
would have been under a duty to disclose or produce pursuant to any provisions of this rule at the time of a
previous discovery order, it shall promptly notify the other party of its acquisition of such additional material and
shall disclose the material in the same manner as required for initial discovery under this rule.
(5) Work Product. This rule does not authorize discovery by a party of those portions of records, reports,
correspondence, memoranda, or internal documents of the adverse party which are only the legal research,
opinions, theories, or conclusions of the adverse party or its attorney and legal staff, or of statements of a
defendant, signed or unsigned, made to the attorney for the defendant or the attorney's legal staff.
(6) Protective Orders. Upon a sufficient showing, the judge may at any time order that the discovery or
inspection be denied, restricted, or deferred, or make such other order as is appropriate. The judge may alter the
time requirements of this rule. The judge may, for cause shown, grant discovery to a defendant on the condition
that the material to be discovered be available only to counsel for the defendant. This provision does not alter
the allocation of the burden of proof with regard to the matter at issue, including privilege.
(7) Amendment of Discovery Orders. Upon motion of either party made subsequent to an order of the judge
pursuant to this rule, the judge may alter or amend the previous order or orders as the interests of justice may
require. The judge may, for cause shown, affirm a prior order granting discovery to a defendant upon the
additional condition that the material to be discovered is to be available only to counsel for the defendant.
(8) A party may waive the right to discovery of an item, or to discovery of the item within the time provided in
tins Rule. The parties may agree to reduce or enlarge the items subject to discovery pursuant to subsections
(a)(1)(A) and (a)(1)(B). Any such waiver or agreement shall be in writing and signed by the waiving party or the
parties to the agreement, shall identify the specific items included, and shall be served upon all the parties.

(b) Special Procedures.
(1) Notice of Alibi.
(A) Notice by Defendant. The judge may, upon written motion of the Commonwealth filed pursuant to
subdivision (a)(2) of this rule, stating the time, date, and place at which the alleged offense was committed,
order that the defendant serve upon the prosecutor a written notice, signed by the defendant, of his or her
intention to offer a defense of alibi. The notice by the defendant shall state the specific place or places at
which the defendant claims to have been at the time of the alleged offense and the names and addresses of the
witnesses upon whom the defense intends to rely to establish the alibi.
(B) Disclosure of Information and Witness. Within seven days of service of the defendant's notice of alibi, the
Commonwealth shall serve upon the defendant a written notice stating the names and addresses of witnesses
upon whom the prosecutor intends to rely to establish the defendant's presence at the scene of the alleged
offense and any other witnesses to be relied on to rebut testimony of any of the defendant's alibi witnesses.
(C) Continuing Duty to Disclose. If prior to or during trial a party learns of an additional witness whose
identity, if known, should have been included in the information furnished under subdivision (b)(1)(A) or (B),
that party shall promptly notify the adverse party or its attorney of the existence and identity of the additional
witness.
(D) Failure to Comply. Upon the failure of either party to comply with the requirements of this rule, the judge
may exclude the testimony of any undisclosed witness offered by such parly as to the defendant's absence from
or presence at the scene of the alleged offense. This rule shall not limit the right of the defendant to testify.
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(E) Exceptions. For cause shown, the judge may grant an exception to any of the requirements of subdivisions
(b)(1)(A) through (D) of this rule.
(F) Inadmissibility of Withdrawn Alibi. Evidence of an intention to rely upon an alibi defense, later
withdrawn, or of statements made in connection with that intention, is not admissible in any civil or criminal
proceeding against the person who gave notice of that intention.
(2) Defense of Lack of Criminal Responsibility Because of Mental Disease or Defect.
(A) Notice. If a defendant intends to rely upon the defense of lack of criminal responsibility because of mental
disease or defect at the time of the alleged crime, the defendant shall, within the time provided for the filing of
pretrial motions by Rule 13(d)(2) or at such later time as the judge may allow, notify the prosecutor in writing
of such intention. The notice shall state:
(i) whether the defendant intends to offer testimony of expert witnesses on the issue of lack of criminal
responsibility because of mental disease or defect;
(ii) the names and addresses of expert witnesses whom the defendant expects to call; and
(iii) whether those expert witnesses intend to rely in whole or in part on statements of the defendant as to his or
her mental condition at the time of the alleged crime or criminal responsibility for the alleged crime.
The defendant shall file a copy of the notice with the clerk. The judge may for cause shown allow late filing of
the notice, grant additional time to the parties to prepare for trial, or make such other order as may be
appropriate.*
(B) Examination. If the notice of the defendant or subsequent inquiry by the judge or developments in the
case indicate that statements of the defendant as to his or her mental condition at the time of, or criminal
responsibility for, the alleged crime will be relied upon by expert witnesses of the defendant, the court, upon
its own motion or upon motion of the prosecutor, may order the defendant to submit to a psychiatric
examination consistent with the provisions of the General Laws and subject to the following terms and
conditions:
(i) The examination shall include such physical and psychological examinations and physiological and
psychiatric tests as the examiner deems necessary to form an opinion as to the mental condition of the
defendant at the time the alleged offense was committed. No examination based on statements of the
defendant may be conducted unless the judge has found that (a) the defendant then intends to offer at trial
psychiatric evidence based on his or her own statements or (b) there is a reasonable likelihood that the
defendant will offer that evidence.
(ii) No statement, confession, or admission, or other evidence of or obtained from the defendant during the
course of the examination, except evidence derived solely from physical or physiological observations or tests,
may be revealed to the prosecution or anyone acting on its behalf unless so ordered by the judge.
(iii) The examiner shall file with the court a written psychiatric report which shall contain his or her findings,
including specific statements of the basis thereof, as to the mental condition of the defendant at the time the
alleged offense was committed.
The report shall be sealed and shall not be made available to the parties unless (a) the judge determines that
the report contains no matter, information, or evidence which is based upon statements of the defendant as to
his or her mental condition at the time of, or criminal responsibility for, the alleged crime, or which is
otherwise within the scope of the privilege against self-incrimination; or (b) the defendant files a motion
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requesting that the report be made available to the parties; or (c) during trial the defendant raises the defense
of lack of criminal responsibility and the judge is satisfied that (1) the defendant intends to testify or (2) the
defendant intends to offer expert testimony based in whole or in part upon statements of the defendant as to his
or her mental condition at the time of, or criminal responsibility for, the alleged crime.
If a psychiatric report contains both privileged and nonprivileged matter, the court may, if feasible, at such
time as it deems appropriate, make available to the parties the nonprivileged portions.
(iv) If a defendant refuses to submit to an examination ordered pursuant to and subject to the terms and
conditions of this rule, the court may prescribe such remedies as it deems warranted by the circumstances,
which may include exclusion of the testimony of any expert witness offered by the defense on the issue of the
defendant's mental condition or the admission of evidence of the refusal of the defendant to submit to
examination.
(3) Notice of Other Defenses. If a defendant intends to rely upon a defense based upon a license, claim of
authority or ownership, or exemption, the defendant shall, within the time provided for the filing of pretrial
motions by Rule 13(d)(2) or at such later time as the judge may direct, notify the prosecutor in writing of such
intention and file a copy of such notice with the clerk. If there is a failure to comply with the requirements of
this subdivision, a license, claim of authority or ownership, or exemption may not be relied upon as a defense.
The judge may for cause shown allow a late filing of the notice or grant additional time to the parties to prepare
for trial or make such other order as may be appropriate.

(c) Sanctions for Noncompliance.
(1) Relief for Nondisclosure. For failure to comply with any discovery order issued or imposed pursuant to this
rule, the court may make a further order for discovery, grant a continuance, or enter such other order as it deems
just under the circumstances.
(2) Exclusion of Evidence. The court may in its discretion exclude evidence for noncompliance with a discovery
order issued or imposed pursuant to this rule. Testimony of the defendant and evidence concerning the defense
of lack of criminal responsibility which is otherwise admissible cannot be excluded except as provided by
subdivision (b)(2) of this rule.
(d) Definition. The term "statement", as used in this rule, means:
(1) a writing made by a person having percipient knowledge of relevant facts and which contains such facts,
other than drafts or notes that have been incorporated into a subsequent draft or final report; or
(2) a written, stenographic, mechanical, electrical, or other recording, or transcription thereof, which is a
substantially verbatim recital of ah oral declaration and which is recorded contemporaneously with the making of
the oral declaration.

CREDIT(S)
Amended March 8, 2004, effective September 7, 2004.
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IN THE THIRD JUDICIAL DISTRICT COURT, STATE OF UTAH

2

WEST VALLEY DEPARTMENT

3

-oOo-

4

STATE OF UTAH,
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5
6
7

Case No. 0311000035

vs.

MOTION

JOEL SCOTT McNEARNEY,
Defendant.
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-oOo-

9
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11
12
13
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15

BE IT REMEMBERED that on the 6th day of May,
2003, the above-entitled matter came on for hearing
before the HONORABLE STEPHEN ROTH, sitting as Judge in
the above-named Court for the purpose of this cause, and
that the following proceedings were had.
-oOo-
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Association
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84111
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*
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1

P R O C E E D I N G S

2
3
4

MS. TANGARO:

Judge, if we can call the Joel

McNearney matters.

5

THE COURT: Are you Joel Scott McNearney?

5

MR. McNEARNEY:

7

THE COURT:

8

MS. TANGARO:

9
10

final pre-trial.

Yes, sir.

Okay.

Thank you, Mr. McNearney.

Judge, this matter is set today for a

If 1 can approach, I have a copy of my jury

instructions and jury questions for the Court.

11

THE COURT:

12

MS. TANGARO:

13

THE COURT: Which case is being tried?

14

MS. TANGARO:

15

THE COURT: Okay.

16

MS. TANGARO:

17

THE COURT:

18

Okay.

19

Okay.

20

MS. TANGARO:

21

THE COURT:

22

MS. TANGARO:

23
24
25

Which—
I'm sorry.

It's case ending in 035.
It's the burglary—

That's correct.

—and robbery case.

Now, I remember, got back to this.

May I approach as well?

You may.
(Inaudible) jury instructions.

Here's

our motion for discovery (inaudible) discovery in this case.
THE COURT: All right.
motion for discovery.

Okay.

I've received the

Do you have any objection to that?

2

MS. ROMERO:

I do, your Honor.

If I can just put

that on the record, and if I can approach, 1 do have some
documents I've provided to Ms. Tangaro as relayed to the
advisory committee for the Rule 16, as well as the Utah Rules
of Criminal Procedure, but there's Rule 16, that's—there's
references in there to Rule 16 specifically.
One of the problems I have with the State's motion
is, that the issue of Reciprocal discovery has been discussed,
debated at length by the rules committee.

There have been

proposals made to the Supreme Court proposing reciprocal
discovery and those have been in fact rejected.

And I think

some of those documents will demonstrate that and I can get
some more current documents for th£ Court if you'd like those.
But there have been efforts, I think, made, to make
that a formal requirement, that we do have reciprocal
discovery and essentially, our court has opted to reject that
by not incorporating that into the Rules of Criminal Procedure
under Rule 16.
The problems that I have with it specifically is
that the State should not go forward to trial on a case that
they don't believd they can prove beyond a reasonable doubt.
If I present any case whatsoever, it depends speqifically on
what the State repr—presents and represents at trial.

I

don't really know until after they present their evidence wtiat
I'm going to present.

I don't have any idea. My case is

3

purely a rebuttal case, it is not a case in chief.

I have

absolutely no burden to present to the Court, to the jury, to
anybody else. Mr* McNearney has no burden to prove his
innocence, he's presumed innocent unless the State can prove
him guilty beyond a reasonable doubt.
The State has a very heavy burden and as well they
should, in order* to convict somebody and to take away their
liberty, they should have a tremendous burden of proof and
essentially, by requiring me to turn over this information to
the State, makes me a prosecutor on this case against my own
client.
All the information they want is information I've
gained through the representation of my client, work product,
privileged information, it's something I don't feel that I'm
at liberty to disclose, number one.

I think that

Constitutionally, I can't.
Number two, again, I think this is an ihstance, the
State says in its motion, good cause exists in this case
because first, if the defense has truly exculpatory evidence,
the prosecution can be dealt or dismissed accordingly.
Obviously, if there was anything that this—the
defense was going to present that was going to lead to
dismissal of charges, that would have done a long time—would
have been done a long time ago and probably something the
State would have discovered at the preliminary hearing.

4

I

don't really think that's good cause, I think they can make
that argument in every case.
And 1 think when you're talking about good cause, I
think you need something more than just a standard, run-ofthe-mill argument that we want this information.
Moreover, the State says secondly, if the defense
evidence is flawed, the prosecution, just like the defense,
should be permitted to investigate such flaws and reveal them
at trial.
The bottom line is that this system is not designed
to be a level playing field and it nevei: has been.

That is

the reason that the State parries the tremendous burden of
proof, is because they're attempting, through their resources,
through their investigators, through the prosecution, through
all these things that they have access to, to take away
someone's liberty.

And as a result of that, their burden

should be high and I should not be required to assist in that
endeavor.
The third—third basis the State makes is disclosure
is nedessary for proper presentation of the State's case.
Again, my position is, the State shduld not be going to trial
on cases that they're not ready to go forward on, that they
don't have proof beyond a. reasonable doubt on.
burden, it's not my burden.
THE COURT:

I understand that.

5

It's their

Okay.

Ms. Tangaro ?

MS. TAtoGARO:

Your Honor, just briefly.

I think

we've previously had this argument, earlier this week.
I did look at the advi—at the notes that Ms. Romero
provided.

Those date back to 1994. One of my arguments would

be that the Spry case is more recent than that, and that right
now, what we have is the Court of Appeals decision.

Until the

Supreme Court decides to do something with that, that is the
controlling law on the courts in this State.
I think that we've already gone over what the good
cause is. The good cause is that we have a right to be
prepared for trial, to be able to know if witnesses that Ms.
Romero is goin^ to call, whether we can impeach them, if they
have prior criminal histories, there's many reasons, we would
want to know any exhibits or things that she's going to
introduce at trial.
I think it's reasonable, although her case is mostly
rebuttal, if she knows certain witnesses she's going to call
or reasonably going to call, I think we have the right to that
information.
The—the State's position is, it's not a trial by
ambush anymore, that we—we do have a right to find out some
of this information.
In looking at the—the documents that Ms. Romero
provided, I don't think it tells us anything.

6

I think that

1

this is a political process that goes on.

2

-the people who are present, I think you have quite a few

3

defense attorneys or defense-minded people and quite a few

4

prosecution-minded people who will probably never agree on

5

this issue. And they're each staking their claim and putting

6

their positions out there.

7
8

If you look at the-

So, under State v. Spryf the State feels that we are
entitled to the information sought in that discovery request.

9

THE COURT:

Okay.

10

MS. ROMERO: Sure.

11

THE COURT;

Would you point out to m e —

—any particulars in this comments that

12

you think are pertinent, because I'm not going to have a

13

chance to—to read through them.

14

MS. ROMERO:

15

THE COURT:

16
17

Okay.

Okay.

All right.

And I'd like to resolve this today if we

can do it.
MS. ROMERO:

Well, Judge, some of the things that I

18

think are important that I've submitted to the Court with

19

respect to these committee meeting not^s—is that what you're

20

referring to?

21

THE COURT: Yes.

22

MS. ROMERO:

If you'll look through them, these ar£

23

just minutes, they'rd from 1993 and 1994 and what I've

24

submitted to the Court were the most relevant portions and I

25

think this was one of the last times that this issue was

7

1

really hotly debated.

2

It includes a proposal draft and it's toward the end

3

of your packet and it's d§ted in the upper right-hand corner,

4

the date of July 28th of 1993. And essentially, if you run

5

through that, there seems to—there was a proposal that was

6

submitted for modification of Rule 16 and this goes through

7

and explains the--

8

THE COURT:

9

MS. ROMERO:

10

THE COURT:

11

MS. ROMERO:

12
13
14

Is that—
—the different—
Is that modification in here?
It was never mod—in terms of Rule 16?

I'm sorry?
THE COURT: No, is—is the draft that—that you've
indicated or identified—

15

MS. ROMERO: Yes.

16

THE COURT:

17

MS. ROMERO:

18

THE COURT: Where is it?

19

MS* ROMERO:

— i s that modification in this draft?
Yes, Judge.

The—the—

What I'm referring to specifically is

20

the reciprocal discovery and if you look at the draft, it goes

21

through and it includes those particular items.

22

disclosure by the defendant under Subsection B*

23

THE COURT:

24

MS. ROMERO:

25

It says

Oh, I see.
And it goes through and requires all of

these things to be disclosed, anything specifically that the

8

1

State is asking for,

2

And I understand that we're dealing with the Spry

3

case, I don't think the Spry case necessarily addressed all

4

the issues that I'm raising today, however,—

5

THE COURT:

6

MS. ROMERO:

I don't know that it did.
— i n terms of work product or privilege

7

knd essentially, making m6 an adversary against my own client*

8

Moreover, there's one additional issue that I'd like

9

to address, which is the State cites to this Williams versus

10

Florida decision out of the U.S. Supreme Court from 1970

11

requiring defense to give notice of alibi witnesses.

12

when we're dealing with alibi witnessest that's a whole

13

different issue. We have a specific provision dealing with

14

alibi witnesses and the reasort why it's different is because

15

that is a specific day and a specific time and that's very

I think

16 feasy. That information essentially would dissolve the State's
17

case, if it turned out to be in fact a legitimate alibi.

18

That's the reason for the disclosure, is that is an absolute

19

bar to a prosecution for an offense on that particular date

20

and there's an understanding as to why that information would

21

be necessary.

22

Their investigator goes out, the officer or the

23

detective goes out and confirms whether or not this particular

24

person was at the particular place at that particular time.

25

That completely rules that person out as a suspect in that

9

1

case and it eliminate? the case, at least as to that

2

particular defendant.

3

The remaining items that are requested by the State

4

in this case don't do the same thing.

Essentially, they're

5

saying we're going forward to trial, we want to be able to

6

know what the State—or what the defense is going to present

7

as evidence so that we can refute that. And it's—that's all

8

well and good, I understand th&t as a position, I understand

9

that there's some fundamental fairness that everybody, I

10

think, sympathizes with on that position, but the bottom line

11

is, this is not the place where we have a level playing fiel4

12

and where there's an anticipation that everybody should be on

13

egual footing.

14

THE COURT:

Okay.

I—I don't disagree with that.

15

We have gone through this before.

16

at it and I'iri—I'm willing to refine my views of this as we go

17

along.

18

to do with—with fairness, with issues of delay and—and not

19

simply economy.

20

that—that do have to be balanced in a way that it doesn't

21

interfere with the Constitutional rights and with work

22

product.

23

that have been overcome in any of the—ajiy of the research

24

that I've done.

25

I've, done considerable look

I think it's important issue; but the issue here has

And I think those—those are all good issues

I agree with that.

I don't think those are things

But I am faced with the Spry case which certainly on

10

1

its face says that the current Rule 16(c) does provide for the

2

court to have discretion to order just such disclosures as

$

have been requested here, that is, discretion; that is, I

4

don't—certainly didn't say that I'm mandated to do that in

5

any particular case and I don't feel that I am.

6

think that they have shown that—that this is all within the

7

scope and that the only showing that needs to be made of—is

8

materiality.

9

intention to call at trial.

10

But I also

And that's made once we're talking about the

So/ I am going to grant the State's motion with

11

these conditions:

12

the cases that I have read, and I agree, tend to—to balance

13

things on the intent to call at trial.

14

I'll grant number one, and I will say the—

Now, this is always a difficulty, especially in

15

criminal cases, to know what that means.

16

have a good faith inteht to call that witness at trial at this

17

point, then you need to disclose this information.

18

It's a good—if you

If it is a—a purely rebuttal witness, that is, that

19

you cannot anticipate until you actually hear the testimony,

20

and I—and I understand that's true about every single witness

21

and I recognize that argument can be made and that's why I'm

22

putting a good faith provision on it; if you can anticipate

23

based on—on a good faith look at the case, that you will call

24

a particular witness, then you need to reveal it.

25

If it is a—an impeach—a true impeachment or

11

1

rebuttal witness, that is that you would not call unless

2

testimony goes in a—in a—in alternative directions that you

3

can't anticipate at this point, then you do not have to reveal

4

that witness until that intent is formed.

5

If during the trial, you see that you're going to

6

call that witness, then you must reveal the name of that

7

witness and give any information that you have about prior

8

criminal history to the prosecution at that time.

9

MS. ROMERO:

And Judge, I have no access whatsoever

10

to any witness' prior criminal history.

11

that information.

12
13

t'HE COURT:

Okay.

Then you won't have any problem

with that.

14

MS. ROMERO: No.

15

THE COURT:

16

The State has all

And—and so hopefully, that'll never

come up.

17

MS. ROMERO: Right.

18

THE COURT: But you'll need to give them the name as

19

soon as you know and I will consider giving reasonable time

20

for the State t o —

21

MS. ROMERO: Okay*

22

THE COURT:

— t o prepare for those witnesses.

23

in some sense, I—I think that what you're asking is

24

appropriate.

25

disadvantage in terms of these kinds of issues.

So,

I do not want to—to put you in a position of

12

1
2

I—I don't know that I've made myself clear enough
or not.

3

MS. ROMERO: No.

4

THE COURT:

The same things for copies of physical

5

evidence, documents, any exhibits that you intend to—to

6

enter, same kind of qualificationt

7

are you intending to call any experts?

Any reports or conclus—

8

MS. ROMERO:

9

THE COURT: Let's skip that then.

10

MS. ROMERO:

No, your Honor.

And I think that—we believe there i s —

11

under Title 76 or 77 of %he Utah Code Annotated, I'm required

12

to provide that notice 30 days prior to trial irj any event.

13

THE COURT: All right.

14

Number four, are you intending to call any defense

15

investigators at this point?

16

MS. ROMERO: No.

17

THE COURT:

18

Number five, also.

19

Okay.

Okay.

We'll skip that,

The—the—any statements that you have—we've

20

talked about the timing on which you have to reveal—disclose

21

the identity of witnesses. Any factual statements that you

22

have from those witnesses, whether they prepare it or whether

23

someone else prepared notes or statements for them/ to the

24

extent they're factual and are not opinions, impressions or

25

that kind of thing, but simply notes or statements of those

13

1

witnessed, you'll need to—to disclose therii or provide them on

2

the time table that we just talked abput.
MS. ROMERO:

4

specifically, Judge—your Honor.

5

THE COURT:

6

MS. ROMERO:

Okay.

I7m objecting to that,

3

Okay.
The State never has to do that for us.

7

We never get that kind of statement from their witnesses, we

8

have t o —

9
10

THE COURT:

So, are we back to reciprocal discovery

at this time?

11

MS. ROMERO:

Well, I—the issue that I have at this

12

point is essentially that we are never entitled to that type

13

of information up front. We go to a preliminary hearing—

14

THE COURT:

15

MS. ROMERO:

Okay.

Well, tell me about that then.

We go to a preliminary hearing, whoever

16

they opt to call at the preliminary hearing, we get their

17

statements on the record—

18
19

THE COURT:
hearing.

Okay.

Well, this isn't a preliminary

Tell—

20

MS. ROMERO:

I—

21

THE COtJRT: —tell me about trial.

22

MS. ROMEROv

I understand that.

I essentially won't

23

know what som§ of their witnesses are going to say until they

24

put them on the stand because the only thing I have is a

25

police report.

14

1
2

THE COURT: Well, no. What I'm saying is, is if you
have taken statements from witnesses—

3

MS. ROMERO:

4

THE COURT:

5

MS. ROMERO: No.

6

THE COURT:

7

MS. ROMERO:

&

THE COURT:

9

Okay.

I—okay.

I have not.

If you have them in possession—

—you do not have to create anything—
Okay.

That was m y —

—you db not have to do anything like

that.

10

MS. ROMERO: Okay.

11

THE COURT: Okay.

12

MS. ROMERO:

13

THE COURT:

14

MS. ROMERO:

15

THE COURT: All right. And that's the order at this

16

Sorry.
It's existing material.
Sorry.

point.

17

MS* ROMERO:

18

MS. TANGARO:

19
20
21
22
23
24
25

Okay.
And then on No. 7, your Honor, there's

a—
THE COURT:

Okay.

Provide that information with the

witness disclosure at—at the time that it'£ appropriate then.
MS. ROMERO:

Sure. And if I—if I know that

information, I will. Obviously, if I don't, I—I can't.
Judge, I also had a supplemental motion for
discovery that has not yet been dealt with and it should be in

15

1

the Court's file.

I still have yet to receive the information

2

from tftat. There were about eight separate requests.

3

Do you have a copy of that in the Court's file?

4

THE COURT:

5

Let's see. When—when was it filed?

The last thing I have in the file was around April 11th.

6

MS. ROMERO:

Judge, this should have been filed with

7

the Court about a week ago. I know that Ms. Tangaro has

8

received it.

9
10

MS. TANGARO:
that.

Do you have a —

11

MS. ROMERO:

12

MS. TANGARO:

13

I—I've received it. I can speak on

specifics.

I don't have (inaudible)
Basically, I—if you remember the

My—

14

THE COURT:

15

MS. ROMERO:

Do you?

16

MS. TANGARO:

Okay.

17

Oh, excuse me. I do have it.

May I see it as I respond to

it?

18

THE COURT:

Yeah.

19

Okay.

20

MS. TANGARO:

21

THE COURT:

22

MS. TANGARO:

Let me read it first*

May I approach?

You may.
On No. 1, she asks for name, current

23

addresses and telephone numbers of all potential State

24

witnesses.

25

secretary.

That was faxed to her office yesterday by my

16

1
2

M S . ROMERO;

And I checked the fax that's up in my

loft, and it wasn't there, so if we can j u s t —

3

M S . TANGARO:

4

M S . ROMERO:

5

THE COURT:

6

M S . TANGARO:

7
8
9
10

Okay.

I'll get that another one.

Okay.
All right.
I don't know why it's not in the file,

actually.
Rap sheets and criminal histories of all witnesses
identified (inaudible) that was also sent over.

I can tell

you right now, nd one has one, b u t —

11

M S . ROMERO:

13

M S . TANGARO:

Okay.
No. 3, the identification of any

13

evidence that the State intends to introduce at trial, b u t —

14

including but not limited to, physical evidence, photographs,

15

videotapes, et cetera, and copies of such evidence if the

16

evidence is susceptible to duplication.

17

I explained to M s . Romero that we are meeting w i t h —

18

all that has been requested from the evidence room.

19

meeting with the investigator tomorrow at 3:00 and as soon as

20

we get that, we'll get that information to her about what we

21

intend to use.

22
23

I'm

I've given her s o m e —

THE COURT:

Okay.

Do you believe you can get it to

her by Thursday then?

24

M S . TANGARO:

25

THE COURT:

Yes.
All right.

17

1
2

MS. ROMERO:

And that's—I just wanted some type of

deadline on when I was to receive that*

3

THE COURT: All right.

4

MS. TANGARO:

5

Thursday.

6

definitely try.

I don't know if the duplication will be, but we can

7

MS. ROMERO:

8

MS. TANGARO:

9

THE COURT:

10

Yes. We can get everything to her by

Okay.
I'll allow you to come—

Okay.

And are we—are we set for two

days oh this?

11

MS. ROMERO;

We are.

12

THE COURT: Okay.

13

MS. ROMERO:

14

MS. TANGARO:

Monday and Tuesday, your Honor1.
And I spoke—I may want to bring that

15

up.

I s£oke to your clerk, Cindy, about one of—one of my

16

witnesses is out of town that day, he's going to make it back

17

as soon as practicable.

18

he thinks he'll be here by 12:30, which I don't think should

19

be a problem by the time we pick a jury and doing openings and

20

everything, but I just wanted to make the Court aware that we

21

may have to take a break at that point and wait for him to

22

show up.

23

THE COURT:

He told m e — I met with him yesterday,

Okay.

And before we get out of here,

24

it--I've gotten your requested jury instructions and voir

25

dire.

18

1

Have I gotten yours?

Okay.

2

Thank you very much,

3

And to the extent that you can agree on jury

4

instructions, I realize that this is going to take—this—this

5

is a little more intense than the usual one-day trial—

6

MS* ROMERO: Right.

7

THE COURT:

—and there may be some time, but I'd

8

like tp get jury instructions, if we can, resolved on Monday

9

so that we can have those ready to go. So, to the extent you

10

can facilitate that by working together to identify issues or

11

areas of agreement, I711 appreciate that.

12

impose a deadline on that, but I'll leave it to you in the

13

course of your preparation to do that.

14

MS. ROMERO:

15

THE COURT: All right.

16

I'm not going to

Okay.
Is there anything else that

we need to do then?

17

And Mr. McNearney—

18

MS. ROMERO:

19

THE COURT:

I don't believe so.
—you know, I—I'll tell you this as we

20

go throiigh this process, if we start talking this long, you

21

can sit down.

22

there for this long.

23

realize that it may not be quite—be quite as fascinating that

24

you want to stand up there and listen to it like this, so if

25

there anything else we need to do on this?

All right?

I'm sorry to leave you standing

It was very interesting to me and I

19

1

MS. ROMERO:

I don't believe so, your Honor, if we

2

could just make sure that the other matter trails behind this

3

case. And the reason why is we believe it will be resolved

4

one way or another, depending upon—

5,
6

THE COURT: All right.
trial date then?

7
8
9
10

So, let's trail this on the

THE CLERK:

And Judge, do you have a trial date on

THE COURT:

I do.

the file?
It's—it is—unless I—here it

is; 5-12 and 5-13.

11

THE CLERK:

Okay.

12

THE COURT:

So, it's Monday and Tuesday.

13

THE CLERK: Okay.

14

MS. ROMERO: Yes.

15

THE COURT: All right.

16

MS. ROMERO:

17

(Whereupon, this hearing was concluded.)

Do you need a court reporter?

Thank you, Judge.

18
19
20
21

Thank you.

* * *

22
23
24
25

20

